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Sierra Club seeks review of a prevention of significant deterioration (“PSD”)permit that U.S. Environmental Protection Agency, Region 8 (“Region”) issued toDeseret Power Electric Cooperative (“Deseret”) on August 30, 2007.  The permit wouldauthorize Deseret to construct a new waste-coal-fired electric generating unit at Deseret’sexisting Bonanza Power Plant, located near Bonanza, Utah.Sierra Club’s petition raises two issues.  First, Sierra Club argues that theRegion’s permitting decision violates the public participation provisions of Clean Air Act(“CAA” or “Act”) section 165(a)(2), which require the Agency to consider “alternatives”to the proposed facility.  Sierra Club contends that the Region erred by failing to consideralternatives to the proposed facility that are similar to alternatives U.S. EPA Region 9recommended in comments on the draft environmental impact statement for a differentfacility, the White Pine Energy Station Project in Nevada.Second, Sierra Club argues that the Region violated CAA sections 165(a)(4)and 169(3) by failing to apply “BACT,” or best available control technology, to limit2carbon dioxide (“CO ”) emissions from the facility.  Sierra Club points to the SupremeCourt’s April 2007 decision in Massachusetts v. EPA, 549 U.S. 497 (2007), as2establishing that CO  is an “air pollutant” within the meaning of the Act.  Sierra Club2contends that because CO  is an air pollutant, the permit violates the requirement toinclude a BACT emissions limit for “each pollutant subject to regulation under [the CleanAir] Act.”Sierra Club relies on Part 75 of Title 40 of the Code of Federal Regulations,2which requires monitoring and reporting of CO  emissions and was adopted inaccordance with section 821 of the Clean Air Act Amendments of 1990 (“1990 PublicLaw”).  Sierra Club asserts that the word “regulation” has a “plain and unambiguous”meaning and that, consistent with this plain meaning, CAA sections 165 and 169, section2821 of the 1990 Public Law, and EPA’s Part 75 regulations make CO  “subject toregulation” under the CAA.The Region disagrees that the statutory text has a plain meaning and arguesinstead that the Agency had discretion to interpret the term “subject to regulation” anddid so by adopting an historical interpretation of the term that was “reasonable” and
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“permissible.”  The Region maintains that “EPA has historically interpreted the term‘subject to regulation under the Act’ to describe pollutants that are presently subject toa statutory or regulatory provision that requires actual control of emissions of thatpollutant.”  The Region contends that, notwithstanding the Supreme Court’s decision, it2does not have the authority to impose a CO  BACT limit because the Part 75 regulations2only require monitoring and reporting of CO  emissions, not actual control.  The Regionargues further that the Part 75 regulations implementing section 821 of the 1990 PublicLaw are not “under” the CAA within the meaning of CAA sections 165 and 169 becausesection 821 is not part of the CAA.

2By order dated November 21, 2007, the Board granted review of the COBACT issue while holding under advisement the “alternatives” issue.  The Board receivedbriefs on this issue from Sierra Club, the Region, and Deseret, and six amici briefssupporting Sierra Club’s petition, and six amici briefs supporting the Region’s decision.The Board held oral argument on May 29, 2008.  The Board subsequently requestedclarification of certain questions arising at the oral argument, and the parties completedbriefing on September 12, 2008.Held: The Board denies review of the Region’s alleged failure to consider alternatives”to the proposed facility, but remands the permit to the Region for it to reconsider whether2to impose a CO  BACT limit and to develop an adequate record for its decision.• CAA section 165(a)(2), on which Sierra Club’s alternatives argument relies,provides that a PSD permit may not be issued unless “a public hearing has beenheld with opportunity for interested persons * * * [to] submit written or oralpresentations on the air quality impact of such source, alternatives thereto* * * and other appropriate considerations.”  This requirement, which thestatute ties to the opportunity to comment on the draft permit, does not obligethe permit issuer to conduct an independent analysis of alternatives notidentified by the public during the comment period.  Here, Sierra Club does notcontend that it or any other person identified during the public comment periodthe alternatives it raises in its petition.  Further, Region 9’s comments, althoughsubmitted in the White Pines Energy Center case after the close of the publiccomment period in the present case, do not, in any event, present grounds forraising this new issue or argument for the first time on appeal in this case.• The Board rejects Sierra Club’s contention that the phrase “subject toregulation” has a plain meaning and that this meaning compels the Region to2impose a CO  BACT limit in the permit.  On the contrary, the Board finds thatthe statute is not so clear and unequivocal as to preclude Agency interpretationof the phrase “subject to regulation under this Act,” and therefore the statute2does not dictate whether the Agency must impose a BACT limit for CO  in thepermit.  It does not appear that, when it enacted CAA sections 165 and 169 in1977, Congress considered the precise issue before the Board in this case, ormore significantly, drafted language sufficiently specific to address it.  TheBoard also finds no evidence that Congress’s use of the term “regulations” in
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section 821 of the 1990 Public Law was an attempt to interpret or constrain theAgency’s interpretation of the phrase “subject to regulation” as used in sections165 and 169.• The administrative record of the Region’s permitting decision, as defined by40 C.F.R. section 124.18, does not support the Region’s view that it is boundby an Agency historical interpretation of “subject to regulation” as meaning“subject to a statutory or regulatory provision that requires actual control ofemissions of that pollutant.” The Region did not identify in its response tocomments any Agency document expressly stating that “subject to regulationunder this Act” has this meaning.• The Board examines the two authorities the Region relied upon in its responseto comments to support its contention that an historical interpretation exists.The Region argues that the constraining historical interpretation may bediscerned by inference from the pollutants listed by name or descriptivecategory in the preamble to a 1978 Federal Register document in which theAgency first established an interpretation of the term “subject to regulationunder this Act.”  The Region observes that all of these pollutants were subjectto emissions control and none of the listed pollutants were subject only tomonitoring and reporting requirements.  However, the Board finds that thisinterpretation provides little, if any, support for the contention that the phraseapplies only to provisions that require actual control of emissions.  Instead, thepreamble as a whole augers in favor of a finding that the Agency expresslyinterpreted “subject to regulation under this Act” to mean “any pollutantregulated in Subchapter C of Title 40 of the Code of Federal Regulations forany source type.”  In the 1978 preamble, the Administrator stated he wasmaking “final” an “interpretation” he believed to be correct.  While the Regioncorrectly observes that the reference to Subchapter C was not repeated in thepreamble to the 1993 rulemaking adding the Part 75 regulations, neither did thepreamble expressly clarify or withdraw that earlier interpretation.  Thus,whatever the Agency’s intentions were relative to the Subchapter C referencein the 1978 preamble when it adopted the 1993 regulations, it did not expressthem.• The second authority the Region relied upon in its response to comments asallegedly creating an historical interpretation was a 2002 rulemaking thatcodified the defined term “regulated NSR pollutant” to replace the previousregulatory language that was functionally equivalent to the statutory phrase“pollutant subject to regulation under this Act.” The regulatory definitionadded in 2002 of “regulated NSR pollutant,” however, is not limited to “actualcontrol of emissions.”  The regulatory definition contains, as its fourth part,essentially the same phrase – “that otherwise is subject to regulation under theAct” – that the Region argues is ambiguous as a matter of statutoryinterpretation.  There is no public notice in the 2002 final preamble (or in the1996 preamble for the proposed rulemaking) of the interpretation the Region
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now advocates, let alone anything approaching the same level of express noticeand clear statement that is found in the preamble for the 1978 rulemaking.  Thepreamble’s list of pollutants, which the Region again argues creates theinterpretation by inference, does not indicate that the list was provided as aninterpretation of the defined term “regulated NSR pollutant.”  Neither the 2002preamble nor the 1996 preamble for the proposed rulemaking expresslywithdrew the 1978 interpretation.  Thus, this rulemaking fails to establish oreven support any binding historical interpretation.• The Board also examines two memoranda not cited in the response tocomments but set forth in the Region’s appeal briefs that it contends made theAgency’s interpretation “apparent to the regulated community and otherstakeholders.”  These are a memorandum from Lydia N. Wegman, DeputyDirector, Office of Air Quality Planning and Standards, U.S. EPA, Definitionof Regulated Air Pollutant for Purposes of Title V (Apr. 26, 1993) and amemorandum from Jonathan Z. Cannon, General Counsel, U.S. EPA, to CarolM. Browner, Administrator, U.S. EPA, EPA’s Authority to Regulate PollutantsEmitted by Electric Power Generation Sources (Apr. 10, 1998).  Thesememoranda, however, do more to confuse the historical record of the Agency’sinterpretation than they do to show that it has been long-standing andconsistent.  They clearly are not sufficient to form an alternative basis forsustaining the Region’s conclusion that its authority was constrained by anhistorical Agency interpretation.• The Board rejects as not sustainable in this proceeding the Region’s alternativeargument – that any regulation arising out of section 821 cannot, in any event,constitute regulation “under this Act” because section 821 is not part of theCAA.  While the Region now cites textual distinctions and legislative historyto argue that the term “regulations” under section 821 does not constituteregulation “under this Act” for purposes of CAA sections 165 and 169, thisargument is at odds with the Agency’s prior statements regarding therelationship between section 821 and the CAA, including statements in EPA’sPart 75 regulations, and these inconsistencies preclude the Board’s acceptanceof the Region’s argument in this proceeding.• Having determined that the Region has discretion under the statute to interpretthe term “subject to regulation under this Act” and that the Region wronglybelieved that its discretion was limited by an historical Agency interpretation,the Board remands the permit to the Region for it to reconsider whether to2impose a CO  BACT limit and to develop an adequate record for its decision.• In remanding this permit to the Region for reconsideration of its conclusions2regarding application of BACT to limit CO  emissions, the Board recognizesthat this is an issue of national scope that has implications far beyond thisindividual permitting proceeding.  The Board suggests that the Region considerwhether interested persons, as well as the Agency, would be better served by
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 The Region has the responsibility for issuing this permit because the Bonanza1Power Plant is located within the Uintah and Ourah Indian Reservation.  CAA§ 301(d)(4), 42 U.S.C. § 7601(d)(4). The procedural regulations governing this case allow any person who filed2comments on the draft permit or participated in a public hearing on the draft permit topetition the Board to review any condition of the permit decision.  40 C.F.R. § 124.19(a).(continued...)

the Agency addressing the interpretation of the phrase “subject to regulationunder this Act” in the context of an action of nationwide scope, rather thanthrough this specific permitting proceeding.Before Environmental Appeals Judges Edward E. Reich,Kathie A. Stein, and Anna L. Wolgast.Opinion of the Board by Judge Reich:I.  INTRODUCTIONSierra Club seeks review by the Environmental Appeals Board(“Board”) of a prevention of significant deterioration (“PSD”) permit,number PSD-OU-0002-04.00 (“Permit”), that U.S. EnvironmentalProtection Agency (“EPA”), Region 8 (“Region”) issued to DeseretPower Electric Cooperative (“Deseret”) on August 30, 2007.  The Permitwould authorize Deseret to construct a new waste-coal-fired electricgenerating unit at Deseret’s existing Bonanza Power Plant, located nearBonanza, Utah.1
Sierra Club’s petition raises two issues.  Sierra Club argues thatthe Region violated the Clean Air Act (“CAA” or “Act”) because itspermitting decision failed to consider certain “alternatives” to theproposed facility that are similar to alternatives U.S. EPA Region 9recommended in comments on a draft environmental impact statementin a different matter.  Sierra Club also argues that the Region violated theAct because its permitting decision failed to require a best availablecontrol technology (“BACT”) emissions limit for control of carbon

2dioxide (“CO ”) emissions.  By order dated November 21, 2007, the
2Board granted review of the CO  BACT issue.   Order Granting Review2
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(...continued)2When the Board decides to grant review, section 124.19(c) provides that the persons whoreceived notice of the draft permit shall be given notice of the Board’s order and anyinterested person may file an amicus brief with the Board.

(Nov. 21, 2007).  The Board did not grant review of the “alternatives”issue but instead has held it under advisement.As explained below in Part III.A, we now deny review of thefirst issue that the Region violated the Act by failing to consider the“alternatives” to the proposed facility that Sierra Club identifies in itspetition.  The statutory section Sierra Club relies upon, CAAsection 165(a)(2), does not require the permit issuer to independentlyraise and consider alternatives that the public did not identify during thepublic comment period.  Here, Sierra Club did not identify during thepublic comment period the alternatives it raises in its petition.When the Board granted review of the second issue identified
2above, the CO  BACT issue, it set a briefing schedule to provide anopportunity, pursuant to 40 C.F.R. § 124.19(c), for interested persons tofile briefs either in support of, or in opposition to, Sierra Club’s

2contention that the Permit must contain a CO  BACT limit.  The Boardinitially received a total of seven briefs in support of Sierra Club’sPetition and eight briefs in support of the Region’s permitting decision.The interested persons who filed briefs are identified below in Part II.B(Procedural Background).  The Board held oral argument on May 29,2008, and received additional post-argument briefing, which wascompleted on September 12, 2008.As explained below in Part III.B, we conclude that we cannot
2sustain the Region’s CO  BACT decision on the present administrativerecord, and therefore we remand this issue to the Region.  Briefly, SierraClub points to the Supreme Court’s April 2007 decision in

2Massachusetts v. EPA, 549 U.S. 497 (2007), as establishing that CO  isan “air pollutant” within the meaning of the Act.  Pet. at 3.  Sierra Clubcontends that the Permit violates CAA sections 165(a)(4) and 169(3),which prohibit the issuance of a PSD permit unless the permit includes
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 In order for an issue to be preserved for consideration on appeal, the3regulations governing PSD permitting provide that the petitioner must demonstrate that“all reasonably ascertainable issues and * * * all reasonably available arguments” wereraised by the close of the public comment period.  40 C.F.R. §§ 124.13, 19(a); see alsoIn re Kendall New Century Dev., 11 E.A.D. 40, 55 (EAB 2003) (denying review of a newargument raised for the first time on appeal).  On this basis, we generally deny reviewwhere an issue was raised either not at all, or in only a general manner during the publiccomment period and new or much more specific arguments are introduced for the firsttime on appeal.  See In re Steel Dynamics, Inc., 9 E.A.D. 169, 230 (EAB 2000); In reFlorida Pulp & Paper Ass’n., 6 E.A.D. 49, 54-55 (EAB 1995); In re Pollution ControlIndus. of Ind., Inc., 4 E.A.D. 162, 166-69 (EAB 1992); see also In re Maui Elec. Co., 8E.A.D. 1, 11-12 (EAB 1999). See E-mail from Utah Chapter of the Sierra Club, et al., to Mike Owens, U.S.4EPA, Region 8, regarding Draft PSD Permit for Major Modifications to the BonanzaPower Plant in Utah, at 2.  In our January 2008 decision in Christian County Generation,LLC, which also considered the Supreme Court’s Massachusetts decision, we noted thatpetitioner’s complete failure in that case to raise concerns during the public comment2period regarding a BACT emissions limit for CO  precluded the petitioner from raisingthe issue for the first time on appeal.  In re Christian County Generation, LLC, PSDAppeal No. 07-01, slip op. at 13, 19 (EAB Jan. 28, 2008), 13 E.A.D. at ___.  Weexplained, by way of contrast, that Sierra Club’s comments regarding Deseret’s proposedfacility modification in the present Deseret case were sufficient to alert the Region thatthe Supreme Court’s decision in the pending Massachusetts case should be taken intoaccount in its permitting decision.  Id., slip op. at 16.

a BACT emissions limit for “each pollutant subject to regulation underthis Act.”  CAA §§ 165(a)(4), 169(3), 42 U.S.C. §§ 7475(a)(4), 7479(3)(emphasis added).Sierra Club preserved this issue for review  by stating in its3
2comments on the draft permit that a requirement to set a CO  BACTemissions limit might be an outgrowth of the Massachusetts v. EPA casethat was then still pending before the Supreme Court.   The Region4responded to Sierra Club’s comment by discussing the April 2007Supreme Court decision in Massachusetts v. EPA, 549 U.S. 497 (2007),

2which held that CO  fits within the CAA’s definition of “air pollutant,”and explaining why it believed, notwithstanding this decision, that no
2CO  BACT limit was required in the Permit.



DESERET POWER ELECTRIC COOPERATIVE8  Sierra Club, the Region, Deseret, and their supporting amicideveloped many of their arguments for the first time on appeal, and thosearguments have continued to evolve during the course of thisadministrative appellate proceeding.  While the Board normally will notentertain arguments raised for the first time on appeal, we have tailoredour approach and somewhat relaxed that limitation because of the uniquecircumstances of this case.  We have done this for two reasons.  First andmost important, during the comment period on the draft permit, the
2Supreme Court was still considering the threshold issue of whether CO

2is an air pollutant.  This led the parties to address the CO  BACT issuein a more cursory fashion than would otherwise be expected.  Second,our order granting review recognized that this matter potentially raisesissues of national significance and concluded that our decision maybenefit from further briefing and argument, including from interestedpersons not yet before the Board in this matter.  Order Granting Reviewat 2.  The applicable procedural regulations require that the ordergranting review set a briefing schedule allowing any interested person tosubmit an amicus brief, 40 C.F.R. § 124.19(c), which implies that theBoard may consider some augmentation of arguments when making itsdecision after granting review of a permitting decision.  However, anyaugmentation must still be consistent with the regulatory requirementthat the permit decision must be based on the administrative recorddefined by 40 C.F.R. § 124.18, which “shall be complete on the date thefinal permit is issued.”  Id. § 124.18(c).  As we explain below, while weconsider a number of legal arguments and supporting historical Agencylegal memoranda that were not part of the record for the Region’spermitting decision, ultimately we conclude that the Region’s permittingdecision cannot be sustained on the administrative record defined bysection 124.18.Although the Supreme Court determined that greenhouse gases,
2such as CO , are “air pollutants” under the CAA, the Massachusetts

2decision did not address whether CO  is a pollutant “subject toregulation” under the Clean Air Act.  Massachusetts v. EPA, 549 U.S.497, slip op. at 29-30 (2007); In re Christian County Generation, LLC,PSD Appeal No. 07-01, slip op. at 7 n.12 (EAB Jan. 28, 2008), 13E.A.D. at ___.  The Region maintains that it does not now have the
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2authority to impose a CO  BACT limit because “EPA has historicallyinterpreted the term ‘subject to regulation under the Act’ to describepollutants that are presently subject to a statutory or regulatory provisionthat requires actual control of emissions of that pollutant.”  U.S. EPARegion 8, Response to Public Comments (Permit No. PSD-OU-0002-04.00) at 5-6 (Aug. 30, 2007) (“Resp. to Comments”).  We hold that thisconclusion is clearly erroneous because the Region’s permittingauthority is not constrained in this manner by an authoritative historicalAgency interpretation.By our holding today, we do not conclude that the CAA (or an

2historical Agency interpretation) requires the Region to impose a COBACT limit.  Instead, we conclude that the record does not support the
2Region’s proffered reason for not imposing a CO  BACT limit – that

2although EPA initially could have interpreted the CAA to require a COBACT limit, the Region no longer can do so because of an historicalAgency interpretation.  Accordingly, we remand the Permit to the Region
2for it to reconsider whether or not to impose a CO  BACT limit and todevelop an adequate record for its decision.We also decline to sustain the Region’s permitting decision onthe alternative grounds the Region argues in this appeal.  Sierra Clubcontends that regulations EPA promulgated in 1993 to require

2monitoring and reporting of CO  emissions, as required by section 821of the public law known as the Clean Air Act Amendments of 1990,
2constitute “regulation” of CO  within the meaning of CAA sections 165and 169.  The Region argues that we should reject Sierra Club’scontention on the grounds that those regulations are not “under” theCAA within the meaning of CAA sections 165 and 169 because section821 is not part of the CAA.  As we explain below, this argument is atodds with the Agency’s prior statements regarding the relationshipbetween section 821 and the CAA, including statements in EPA’s Part75 regulations, and these inconsistencies preclude our acceptance of theRegion’s argument in this proceeding.In remanding this permit to the Region for reconsideration of the

2 2CO  BACT issue, we recognize that the issue of whether CO  is “subject
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 A “major emitting facility” is any of certain listed stationary sources5(including electric generating units) that emit, or have the potential to emit, 100 tons peryear (“tpy”) or more of any air pollutant, or any other stationary source with the potentialto emit at least 250 tpy of any air pollutant.  CAA § 169(1), 42 U.S.C. § 7479(1). EPA designates areas, on a pollutant-by-pollutant basis, as being in either6attainment or nonattainment with the NAAQS.  An area is designated as being inattainment with a given NAAQS if the concentration of the relevant pollutant in theambient air within the area meets the limits prescribed by the applicable NAAQS.  CAA§ 107(d)(1)(A), 42 U.S.C. § 7407(d)(1)(A).  A nonattainment area is one with ambientconcentrations of a criteria pollutant that do not meet the requirements of the applicable(continued...)

to regulation under [the] Act” is an issue of national scope and that allparties would be better served by addressing it in the context of an actionof nationwide scope rather than in the context of a specific permitproceeding.  We elaborate on this point below.II.  BACKGROUNDA.  Statutory and Regulatory Background and Identification of IssuesCongress enacted the PSD permitting provisions of the CAA in1977 for the purpose of, among other things, “insur[ing] that economicgrowth will occur in a manner consistent with the preservation ofexisting clean air resources.”  CAA § 160(3), 42 U.S.C. § 7470(3).  Thestatute requires EPA approval in the form of a PSD permit before a“major emitting facility”  may be constructed in any area EPA has5classified as either in “attainment” or “unclassifiable” for attainment ofthe national ambient air quality standards (“NAAQS”).  CAA §§ 107,160-169B, 42 U.S.C. §§ 7407, 7470-7492; see also In re EcoEléctrica,L.P., 7 E.A.D. 56, 59 (EAB 1997); In re Commonwealth ChesapeakeCorp., 6 E.A.D. 764, 766-67 (EAB 1997).  EPA’s regulations furtherprovide that a PSD permit is required before a “major modification” ofan existing major stationary source.  See 40 C.F.R. § 52.21(a)(2), .21(I).The NAAQS are “maximum concentration ‘ceilings’” forparticular pollutants, “measured in terms of the total concentration of apollutant in the atmosphere.”   U.S. EPA Office of Air Quality Planning6
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(...continued)6NAAQS.  Id.  Areas “that cannot be classified on the basis of available information asmeeting or not meeting the [NAAQS]” are designated as unclassifiable areas.  Id.  PSDpermitting covers construction in unclassifiable areas, as well as construction inattainment areas.  CAA §§ 160-169B, 42 U.S.C. §§ 7470-7492; see In re ChristianCounty Generation, LLC, PSD Appeal No. 07-01, slip op. at 5, (EAB Jan. 28, 2008), 13E.A.D. at ___ (citing In re EcoEléctrica, L.P., 7 E.A.D. 56, 59 (EAB 1997); In reCommonwealth Chesapeake Corp., 6 E.A.D. 764, 766-67 (EAB 1997)). The NSR Manual has been used as a guidance document in conjunction with7new source review workshops and training and as a guide for state and federal permittingofficials with respect to PSD requirements and policy.  Although it is not a bindingAgency regulation, the NSR Manual has been looked to by this Board as a statement ofthe Agency’s thinking on certain PSD issues.  E.g., In re RockGen Energy Ctr., 8 E.A.D.536, 542 n.10 (EAB 1999); In re Knauf Fiber Glass, GmbH, 8 E.A.D. 121, 129 n.13(EAB 1999).
2 Sulfur oxides are measured as sulfur dioxide (“SO ”).  40 C.F.R. § 50.4(c).8

 “Particulate matter, or ‘PM,’ is ‘the generic term for a broad class of9chemically and physically diverse substances that exist as discrete particles (liquiddroplets or solids) over a wide range of sizes.’”  In re Steel Dynamics, Inc., 9 E.A.D. 165,181 (EAB 2000) (quoting 62 Fed. Reg. 38,652, 38,653 (July 18, 1997)).  For purposesof determining attainment of the NAAQS, particulate matter is measured in the ambientair as particulate matter with an aerodynamic diameter of 10 micrometers or less, referred10to as PM , and particulate matter with an aerodynamic diameter of 2.5 micrometers or2.5less, referred to as PM .  40 C.F.R. §§ 50.6(c), .7(a). A facility’s compliance with respect to nitrogen dioxide is measured in terms10
Xof emissions of any nitrogen oxides (“NO ”).  40 C.F.R. § 52.21(b)(23); see also In reHaw. Elec. Light Co., 8 E.A.D. 66, 69 n.4 (EAB 1998).  “‘The term nitrogen oxidesrefers to a family of compounds of nitrogen and oxygen.  The principal nitrogen oxidescomponent present in the atmosphere at any time is nitrogen dioxides.  Combustionsources emit mostly nitric oxide, with some nitrogen dioxide.  Upon entering theatmosphere, the nitric oxide changes rapidly, mostly to nitrogen dioxide.’”  Alaska Dep’tof Envtl. Conservation v. EPA, 540 U.S. 461, 470 n.1 (2004) (quoting Preservation ofSignificant Deterioration for Nitrogen Oxides, 53 Fed. Reg. 40,656, 40,656 (Oct. 17,1988)).

& Standards, New Source Review Workshop Manual at C.3 (draft Oct.1990) (“NSR Manual”).   NAAQS have been set for six pollutants: sulfur7
2oxides,  particulate matter (“PM”),  nitrogen dioxide (“NO ”),  carbon8 9 10
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 A facility’s compliance with respect to ozone is measured in terms of11
Xemissions of volatile organic compounds (“VOCs”) or NO .  40 C.F.R. § 52.21(b)(23).

monoxide (“CO”), ozone,  and lead.  See 40 C.F.R. §§ 50.4-50.12.11
2There is no NAAQS for CO .Deseret’s Bonanza facility is an existing “major stationarysource,” and Deseret’s proposed new waste-coal combustion unit will bea “major modification” of that source as defined in 40 C.F.R. § 52.21.Final Statement of Basis for Permit No. PSD-OU-0002-04.00, DeseretPower Electric Cooperative, at 1 (Aug. 30, 2007) (hereinafter “Statementof Basis”).  In addition, the Bonanza facility is located in an areadesignated as attainment for all pollutants covered by a NAAQS.  Id.at 6.  As such, the PSD permitting requirements apply to Deseret’sproposed major modification of its Bonanza facility.  There is no disputeas to any of these propositions.Sierra Club’s argument regarding the Region’s consideration of“alternatives” to the proposed facility arises out of the Act’s publicparticipation provisions.  Specifically, the Act requires that the PSDpermitting decision must be made after an opportunity for publiccomment on the proposed permitting decision.  In particular, the decisionis to be made only after careful consideration of all consequences of thedecision and “after adequate procedural opportunities for informedpublic participation in the decisionmaking process.”  CAA § 160(5), 42U.S.C. § 7470(5).  The CAA also requires the permitting authority toconsider all comments submitted “on the air quality impacts of suchsource, alternatives thereto, control technology requirements, and otherappropriate considerations.”  CAA § 165(a)(2), 42 U.S.C. § 7475(a)(2)(emphasis added).The statute also prohibits the issuance of a PSD permit unless itincludes “best available control technology,” or BACT, to controlemissions of “each pollutant subject to regulation” under the Act.  CAA§ 165(a)(4), 42 U.S.C. § 7475(a)(4).  A central issue raised in Sierra

2Club’s petition and subsequent briefing is whether CO  is a “pollutant
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 Other PSD permitting requirements include a review of new major stationary12sources or major modifications prior to construction to ensure that emissions from suchfacilities will not cause or contribute to an exceedance of either the NAAQS or anyapplicable PSD ambient air quality “increments.” CAA § 165(a)(3), 42 U.S.C.§ 7475(a)(3); 40 C.F.R. §§ 52.21(k)-(m).  Air quality increments represent the maximumallowable increase in a particular pollutant’s concentration that may occur above abaseline ambient air concentration for that pollutant.  See 40 C.F.R. § 52.21(c)(increments for six regulated air pollutants).  The performance of an ambient air qualityand source impact analysis, pursuant to the regulatory requirements of 40 C.F.R.§ 52.21(k), (l) and (m), as part of the PSD permit review process, is the central means forpreconstruction determination of whether the source will cause an exceedance of theNAAQS or PSD increments.  See Haw. Elec., 8 E.A.D. at 73.  There are no NAAQS or2PSD increments for CO .  In the present case, Sierra Club has not sought review of theRegion’s ambient air quality and source impact analysis.

subject to regulation under [the Clean Air Act].”  Compare Pet. at 4 withRegion’s Resp. to Pet. at 1.Determination of the PSD permit’s BACT conditions for controlof pollutant emissions is one of the central features of the PSDprogram.   In re BP West Coast Prods. LLC, Cherry Point Co-12Generation Facility, 12 E.A.D. 209, 213-14 (EAB 2005); In re KnaufFiberglass, GmbH, 8 E.A.D. 121, 123-24 (EAB 1999).  “BACT is a site-specific determination resulting in the selection of an emission limitationthat represents application of control technology or control methodsappropriate for the particular facility.”  In re Cardinal FG Co., 12 E.A.D.153, 161 (EAB 2005); In re Three Mountain Power, L.L.C., 10 E.A.D.39, 47 (EAB 2001); accord Knauf, 8 E.A.D. at 128-29; see also In reCertainTeed Corp., 1 E.A.D. 743, 747 (Adm’r 1982) (“It is readilyapparent * * * that * * * BACT determinations are tailor-made for eachpollutant emitting facility.”).The BACT permitting requirements are pollutant-specific, whichmeans that a facility may emit many air pollutants, but only one or a fewmay be subject to BACT review, depending upon, among other things,the amount of projected emissions of each pollutant.  NSR Manual at 4.Regulated pollutants emitted in amounts defined by the regulations as“significant” must be subject to a BACT emissions limit.  Id.  Deseret’s
10 2proposed major modification to its facility will emit total PM, PM , SO ,
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 Clean Air Act Amendments of 1977, Pub. L. No. 95-95 § 127(a), 91 Stat.13685, 735, 741.

X 2 4NO , sulfuric acid mist (“H SO ”), and CO in amounts qualifying as“significant” under 40 C.F.R. § 52.21(b)(23)(I).  Statement of Basisat 18.  There is no dispute that these pollutants are subject to regulationunder the CAA, and the Permit contains BACT emissions limits for theseair pollutants.  Sierra Club does not challenge the Region’s BACTdetermination for any of these pollutants.  Instead, Sierra Club contendsthat the modification to Deseret’s facility will emit a significant amount
2 2of CO  and that CO  is a regulated pollutant and, thus, the Permit must

2also contain a BACT emissions limit for CO .  Deseret did not submit a
2proposed BACT determination for CO  in its permit application, and the

2Region did not make a CO  BACT determination as part of its permittingdecision.  Sierra Club argues that this constitutes clear error.The PSD provisions were enacted as part of the Clean Air ActAmendments of 1977.  See Clean Air Act Amendments of 1977, Pub. L.No. 95-95, 91 Stat. 685 (1977).  Central to the parties’ arguments in thiscase is a statutory phrase that appears in both CAA sections 165(a)(4)and 169(3), which provide that the permit must contain a BACTemissions limit for “each pollutant subject to regulation under thisAct.”   In 1978, the Agency promulgated regulations governing the PSD13permitting process and, as part of the preamble for that 1978 rulemaking,the Agency stated it was making final an interpretation of what “subjectto regulation under this Act” means relative to BACT determinations.Part 52 – Approval and Promulgation of State Implementation Plans, 43Fed. Reg. 26,388, 26,397 (June 19, 1978).  EPA set forth thisinterpretation in the preamble, but did not make it part of the regulatorytext.  Subsequently, Congress amended the CAA in 1990 and, as part ofthe public law enacting those amendments, in section 821, Congressrequired EPA to promulgate regulations providing for monitoring and
2reporting of CO  emissions.Thereafter, EPA promulgated regulations in 1993 and in 2002.Acid Rain Program: General Provisions and Permits, Allowance System,Continuous Emissions Monitoring, Excess Emissions and Administrative



DESERET POWER ELECTRIC COOPERATIVE 15Appeals, 58 Fed. Reg. 3590 (Jan. 11, 1993); Prevention of SignificantDeterioration (PSD) and Nonattainment New Source Review (NSR):Baseline Emissions Determination, Actual-to-Future-ActualMethodology, Plantwide Applicability Limitations, Clean Units,Pollution Control Projects, 67 Fed. Reg. 80,186 (Dec. 31, 2002).Among other things, the 1993 rulemaking imposed in Part 75 monitoring
2and reporting requirements for CO , and the 2002 rulemaking created theregulatory defined term “regulated NSR pollutant.”  67 Fed. Reg.at 80,240.The parties’ arguments in this case focus on these and otherAgency historical statements allegedly interpreting the meaning of thestatutory phrase “subject to regulation under this Act.”  We considerthose arguments below in Part III.B.B.  Procedural BackgroundOn November 1, 2004, Deseret submitted to the Region a revisedapplication for a PSD permit to construct its proposed waste-coal-firedelectric generating unit at its existing Bonanza power plant.  The Regionand Deseret exchanged information through June 2006, and, on June 27,2006, the Region issued the draft permit and published notice of theopportunity for the public to submit comments on the draft permit.  Thepublic comment period closed on July 29, 2006.  During the publiccomment period, the Utah Chapter of the Sierra Club, among others,submitted comments on the draft permit.  In its public comments, SierraClub stated, among other things, as follows:We believe that the EPA has a legal obligation to

2regulate CO  and other greenhouse gases as pollutantsunder the Clean Air Act. * * * This issue is now beforethe U.S. Supreme Court.  If the Supreme Court agrees
2that greenhouse gases, such as CO , must be regulatedunder the Clean Air Act, such a decision may also

2require the establishment of CO  emission limits in thispermit * * *.



DESERET POWER ELECTRIC COOPERATIVE16E-mail from Utah Chapter of the Sierra Club, et al., to Mike Owens, U.S.EPA, Region 8, regarding Draft PSD Permit for Major Modifications tothe Bonanza Power Plant in Utah, at 2.On August 30, 2007, the Region issued its decision to grantDeseret’s application for a PSD permit authorizing Deseret to constructits proposed waste-coal-fired electric generating unit at the Bonanzafacility.  The Region provided a response to Sierra Club’s commentsexplaining, among other things, why the Region concluded that it is not
2required to establish a BACT emissions limit for CO  in the Permit.  SeeResp. to Comments at 5-9.  The Region’s response to public commentsincluded a discussion of the Supreme Court’s decision in Massachusettsv. EPA, 549 U.S. 497 (2007), which determined that greenhouse gases,

2including CO , “fit well within the Clean Air Act’s capacious definitionof ‘air pollutant.’” Id., slip op. at 29-30.  The Region stated that the
2Massachusetts decision “does not require the Agency to set COemission limits,” Resp. to Comments at 5, and that “EPA does notcurrently have the authority to address the challenge of global climate

2change by imposing limitations on emissions of CO  and othergreenhouse gases in PSD permits,” Resp. to Comments at 5.On October 1, 2007, Sierra Club timely filed its Petition seekingreview of the Region’s decision to issue the Permit.  On November 2,2007, the Region filed its response to the Petition, and on November 16,2007, Deseret filed a motion requesting that it be allowed to participatein this proceeding and file a response to the Petition (hereinafter, thesedocuments will be referred to as the Region’s or Deseret’s “Resp. toPet.,” as appropriate).  By order dated November 21, 2007, the Boardgranted Deseret’s request, granted review, and set a schedule for furtherbriefing and argument on Sierra Club’s issue regarding BACT for
2controlling CO  emissions.  See Order Granting Review (Nov. 21, 2007).The Board did not grant review of Sierra Club’s issue regarding“alternatives” and, instead, has held that issue under advisement.  Id.at 2 n.4.The Board’s order granting review invited briefing and argument

2on the CO  BACT issue from interested persons as provided in 40 C.F.R.
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 Other organizations in the group are as follows: American Chemistry14Council, American Royalty Council, Chamber of Commerce of the United States,National Association of Manufacturers, National Oilseed Processors Association, andNational Petrochemical & Refiners Association. 

§ 124.19(c).  Pursuant to that briefing schedule (as extended bysubsequent order), in January 2008, the Board received from thefollowing persons or groups a total of seven briefs in support of Sierra
2Club’s contention that the Region erred by not requiring a CO  BACTlimit: 1) Sierra Club, filing a brief further developing the arguments itmade in its Petition; 2) Dr. James E. Hanson; 3) National ParksConservation Association; 4) Physicians for Social Responsibility;5) Center for Biological Diversity; 6) the Attorneys General of the Statesof New York, California, Connecticut, Delaware, Maine, Massachusetts,Rhode Island, and Vermont; and 7) a group of organizations that refer tothemselves as the “Utah and Western Non-GovernmentalOrganizations,” which include Mom-Ease, Utah Physicians for a HealthyEnvironment, Wasatch Clean Air Coalition, Post Carbon Salt Lake,Grand Canyon Trust, Montana Environment Information Center,Wyoming Outdoor Council, and Western Resource Advocates.(Hereinafter, briefs filed by these persons will be referred to as theparticular person’s “Jan. Brief.”)The Board received from the following persons or groups a totalof eight briefs in opposition to Sierra Club’s contention that the Permit

2must contain a CO  BACT limit: 1) the Region (in which EPA’s Officeof Air and Radiation joined); 2) Deseret; 3) ConocoPhillips and WRBRefining; 4) The Heartland Institute; 5) National Rural ElectricCooperative Association; 6) the Utility Air Regulatory Group(hereinafter “UARG”); 7) a group of organizations with the AmericanPetroleum Institute as the first named organization;  and 8) another14group of organizations with the Competitive Enterprise Institute as the
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 Other organizations in the group are as follows: Freedomworks, National15Center for Public Policy Research, American Conservative Union, American LegislativeExchange Council, Americans for Prosperity Foundation, Americans for Tax Reform,Citizens Against Government Waste, Congress of Racial Equality, Independent Women'sForum, Frontiers of Freedom Foundation, National Center for Policy Analysis, NationalTaxpayers Union, and The 60 Plus Association.

first named organization.   (Hereinafter, briefs filed by these persons15will be referred to as the particular person’s “Mar. Brief.”)In April 2008, the Board received reply briefs from Sierra Cluband Physicians for Social Responsibility (hereinafter, Sierra Club’s orPhysician’s for Social Responsibility’s “April Reply”).  On May 8, 2008,the Region moved to strike a portion of the April Replies to the extent
2that those briefs for the first time argued that CO  is regulated underlandfill emission regulations promulgated under CAA section 111.  TheBoard granted the motion to strike by order dated May 20, 2008.On May 29, 2008, the Board held oral argument on Sierra Club’s

2contention that the Permit must contain a CO  BACT limit.  To obtainfurther clarification of questions arising during oral argument, the Boardissued an order dated June 16, 2008, requesting further briefing from theRegion and EPA’s Office of Air and Radiation, which after requestingadditional time, those offices filed on August 8, 2008 (hereinafter, the“Region’s August Brief”).  Responses to the Region’s August Brief werereceived on or about September 12, 2008, from Sierra Club, Deseret, theAmerican Petroleum Institute, Utah and Western Non-GovernmentalOrganizations, and UARG.C.  Part 124 Procedural Regulations and Standard of ReviewThe regulations found at 40 C.F.R. part 124 govern EPA’sprocessing of permit applications, including PSD permits, and appealsof those permitting decisions.  See generally 40 C.F.R. pt. 124.  ThePart 124 regulations cover the processing of the permit application,including issuing a draft permit and providing notice to the public andopportunity for the public to submit comments on the draft permit.  Id.§§ 124.3(a), .6(c), .10(a)(ii), .10(b), .12(a).  The permit issuer must



DESERET POWER ELECTRIC COOPERATIVE 19respond to all significant comments, id. § 124.17(a), and issue a finalpermit decision based on the “administrative record” as defined byregulation, id. §§ 124.15(a), .18(a).  The administrative record for thefinal permitting decision must contain the administrative record for thedraft permit as well as a number of other items, including all commentsreceived during the public comment period, any written materialssubmitted at a hearing (if one is conducted), and the document settingforth the permit issuer’s response to comments, all of which must becollected and considered by the permit issuer before the final permittingdecision is made.  Id. § 124.18(b)(1)-(7).The regulations specifically provide that “[t]he record shall becomplete on the date the final permit is issued.”  Id. § 124.18(c).Questions regarding completeness of the administrative record havearisen in situations where the permit issuer either failed to issue itsresponses to comments until after issuing its permitting decision orwhere the permit issuer has sought to introduce on appeal a new oradditional rationale for its permitting decision or additional informationsupporting its permitting decision.  In rare cases, the Board has alloweda rationale to be supplemented on appeal where the missing explanationwas fairly deducible from the record.  See In re Steel Dynamics, Inc., 9E.A.D. 165, 191 (EAB 2000).  More typically, the Board has remandedthe permit.  See, e.g., In re Conocophillips Co., PSD Appeal No. 07-02,slip op. at 24-25 (EAB June 2, 2008), 13 E.A.D. __ (explaining that“allowing the permit issuer to supply its rationale after the fact, duringthe briefing for an appeal, does nothing to ensure that the originaldecision was based on the permit issuer’s ‘considered judgment’ at thetime the decision was made” (citing In re Indeck-Elwood LLC, PSDAppeal No. 03-04, slip op. at 29 (EAB Sept. 27, 2006), 13 E.A.D.at __)); In re Prairie State Generation Station, 12 E.A.D. 176, 180 (EAB2005); In re Gov’t of D.C. Mun. Separate Sewer Syst., 10 E.A.D. 323,342-43 (EAB 2002) (“Without an articulation by the permit writer of hisanalysis, we cannot properly perform any review whatsoever of thatanalysis * * *.”); In re Chem. Waste Mgmt, 6 E.A.D. 144, 151-52 (EAB1995); In re Amoco Oil Co., 4 E.A.D. 954, 964 (EAB 1993); In re WasteTechs. Indus., 4 E.A.D. 106, 114 (EAB 1992).
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 The Agency stated in the Federal Register preamble to the part 12416regulations that the “power of review ‘should be only sparingly exercised,’ and that ‘mostpermit conditions should be finally determined at the [permit issuer’s] level.’” In reCardinal FG Co., 12 E.A.D. 153, 160 (EAB 2005) (quoting 45 Fed. Reg. 33,290, 33,412(May 19, 1980)); accord In re Kawaihae Cogeneration Project, 7 E.A.D. 107, 114 (EAB1997). 

Within thirty days of the issuance of the final permit decision,any person who filed comments on the draft permit or who participatedin the public hearing may appeal the Region’s final permit decision tothe Board.  40 C.F.R. § 124.19(a).  “The Board’s review of PSDpermitting decisions is governed by 40 C.F.R. part 124, which ‘providesthe yardstick against which the Board must measure’ petitions for reviewof PSD and other permit decisions.”  In re Prairie State Generating Co.,PSD Appeal No. 05-05, slip op. at 13 (EAB Aug. 24, 2006), 13 E.A.D.at ___ (quoting In re Commonwealth Chesapeake Corp., 6 E.A.D. 764,769 (EAB 1997)), aff’d sub nom. Sierra Club v. EPA, 499 F.3d 653 (7thCir. 2007). The standard for review of a permit under part 124 requiresthe Board to determine whether the permit issuer based the permit on aclearly erroneous finding of fact or conclusion of law.  40 C.F.R.§ 124.19(a); In re Dominion Energy Brayton Point, LLC, 12 E.A.D. 490,509 (EAB 2006); In re Inter-Power of N.Y., Inc., 5 E.A.D. 130, 144(EAB 1994); accord, e.g., In re Zion Energy, LLC, 9 E.A.D. 701, 705(EAB 2001); In re Knauf Fiber Glass, GmbH, 8 E.A.D. 121,126-27(EAB 1999); Commonwealth Chesapeake, 6 E.A.D. at 769.  TheBoard, in its discretion, may also evaluate conditions of the permit thatare based on the permit issuer’s “exercise of discretion or an importantpolicy consideration.”  40 C.F.R. § 124.19(a)(2).  The petitioner mustdescribe each objection it is raising and explain why the permit issuer’sprevious response to each objection is clearly erroneous or otherwisedeserving of review.   Indeck-Elwood, slip op. at 23, 13 E.A.D. at ___16(citing In re Tondu Energy Co., 9 E.A.D. 710, 714 (EAB 2001); In reEncogen Cogeneration Facility, 8 E.A.D. 244, 252 (EAB 1999)).III.  DISCUSSIONSierra Club argues that the Region’s permitting decision in thepresent case violates two PSD permitting requirements: the requirement



DESERET POWER ELECTRIC COOPERATIVE 21set forth in the public participation requirements of CAA section165(a)(2) to consider “alternatives” to the proposed facility, and therequirement pursuant to CAA sections 165(a)(4) and section 169(3) to
2apply BACT, or best available control technology, to limit COemissions from the facility.  We discuss the “alternatives” issue next inPart III.A and the BACT issues below in Part III.B.A.  AlternativesSierra Club argues that the Permit should be remanded on thegrounds that “in it, EPA has taken positions contrary to those it hasrecently taken in another coal-fired power plant permitting matter.”  Pet.at 9.  Sierra Club argues that the Region erred by failing to consider,pursuant to CAA section 165(a), certain “alternatives” to the proposedfacility that are similar to alternatives U.S. EPA Region 9 recommendedin a different type of proceeding.  Specifically, Sierra Club points tocomments Region 9 submitted on the draft environmental impactstatement for the White Pine Energy Station Project in Nevada.Sierra Club does not argue that it, or any other person, submittedcomments during the public comment period in this case identifying the“alternatives” to the proposed facility that it raises in its Petition.Instead, Sierra Club argues that it is entitled to raise the issue for the firsttime in its Petition on the grounds that Region 9 submitted its commentsin the White Pine Energy Station case after the public comment periodin the present case had closed.The Region argues that Sierra Club has not satisfied thestandards for granting review of this issue.  Region’s Resp. to Pet. at 21-30.  We agree and deny review for the following reasons.Sierra Club’s argument relies on CAA section 165(a)(2), whichprovides that a PSD permit may not be issued unless “a public hearinghas been held with opportunity for interested persons * * * to appear andsubmit written or oral presentations on the air quality impact of suchsource, alternatives thereto, control technology requirements, and otherappropriate considerations.”  CAA § 165(a)(2), 42 U.S.C. § 7475(a)(2)
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 Whether or not a petitioner raised an issue during the comment period is a17threshold question that the Board considers prior to granting review.  In re City ofPhoenix, 9 E.A.D. 515, 524 (EAB 2000); In re Rockgen Energy Ctr., 8 E.A.D. 536, 540(EAB 1999).

(emphasis added).  In In re Prairie State Generating Co., PSD AppealNo. 05-05, slip op. at 37-44 (EAB Aug. 24, 2006), 13 E.A.D. at __, aff’dsub nom. Sierra Club v. EPA, 499 F.3d 653 (7th Cir. 2007), we held thatsection 165(a)(2)’s requirement to consider alternatives, tied as it is bythe statute to the opportunity for interested persons to comment on thedraft permit, does not create an obligation for the permit issuer to“conduct an independent analysis of available alternatives” that were notidentified by the public during the comment period.  Id. at 39, 13 E.A.D.__.  In contrast to the PSD provisions at issue in this case, the CAAclearly requires an independent review of alternatives for permits issuedin nonattainment areas.  CAA § 173(a)(5), 42 U.S.C. § 7503(a)(5).  InPrairie State, we explained that “[b]ecause the CAA contains specificlanguage for permits in nonattainment areas requiring the permit issuerto perform an analysis of alternative sites, sizes, and productionprocesses, among other things, to determine whether the benefits of theproposed source outweigh its costs, and because similar specificlanguage is not included for the issuance of a PSD permit, compare 42U.S.C. § 7503(a)(5) with id. § 7475(a), the PSD permit issuer thereforeis not required to perform an independent analysis of alternatives” inPSD proceedings.  Prairie State, slip op. at 39, 13 E.A.D. at __.Here, Sierra Club does not contend that the “alternatives” itidentifies in its Petition were raised or identified by any interested personduring the public comment period.   Pet. at 9-11.  Notably, Region 9’s17comments submitted in the White Pine Energy Station matter weresubmitted to comply with Region 9’s affirmative duty under CAAsection 309 and section 102(2)(C) of the National Environmental PolicyAct, 42 U.S.C. § 4332(2)(c).  In contrast, as discussed above, CAAsection 165(a)(2) does not impose a similar affirmative duty on theRegion in the present PSD permitting context.  Accordingly, we rejectSierra Club’s Petition and deny review of this issue because CAA
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 Region 9’s comments, although submitted in the White Pines Energy Station18matter after the close of the public comment period in the present case, would not, in anyevent, present grounds for raising a new issue or argument for the first time on appeal inthis case.  All reasonably ascertainable issues or reasonably available arguments must beraised by the petitioner or another commenter by the close of the public comment periodin order for such issues or arguments to be preserved for consideration on appeal.  40C.F.R. §§ 124.13, .19(a); see also In re Christian County Generation, LLC, PSD AppealNo. 07-01, slip op. at 12 (EAB Jan. 28, 2008), 13 E.A.D. __; In re Shell Offshore, Inc.,OCS Appeal Nos. 07-01 & -02, slip op. at 52-53 (EAB Sept. 14, 2007), 13 E.A.D. __;In re Kendall New Century Dev., 11 E.A.D. 40, 55 (EAB 2003).  Sierra Club does notcontend that the “alternatives” it identifies in its Petition became “reasonably available”or “reasonably ascertainable” for the first time after the close of the public commentperiod.  The mere fact that Region 9 raised the same “alternatives” in comments that itsubmitted in another proceeding after the close of public comment in this proceeding isnot sufficient to show that Sierra Club could not have raised those same alternativesduring this proceeding’s public comment period. Since we are denying review on procedural grounds, we need not address the19significance, or even the relevance, of Region 9’s comments on a different facility in adifferent legal context. The phrase “each pollutant subject to regulation under this Act” appears both20in section 165(a)(4) and in section 169(3)’s definition of BACT, the latter of which states:The term “best available control technology” means an emission(continued...)

section 165(a)(2)  does not impose upon the Region a duty to conduct18an analysis of “alternatives” that were not identified by an interestedperson during public comment.19
B. Best Available Control Technology Emissions Limit for Carbon     Dioxide1.  Background and OverviewCAA sections 165(a)(4) and 169(3) prohibit the construction ofa major emitting facility unless, among other things, the permit for thefacility contains a BACT emissions limit for “each pollutant subject toregulation under this Act.”  Clean Air Act Amendments of 1977, Pub. L.No. 95-95 § 127(a), 91 Stat. 685, 735, 741.   Sierra Club argues that the20



DESERET POWER ELECTRIC COOPERATIVE24

(...continued)20limitation based on the maximum degree of reduction of eachpollutant subject to regulation under this Act emitted from or whichresults from any major emitting facility, which the permittingauthority, on a case-by-case basis, taking into account energy,environmental, and economic impacts and other costs, determines isachievable for such facility through application of productionprocesses and available methods, systems, and techniques, includingfuel cleaning, clean fuels, or treatment or innovative fuel combustiontechniques for control of each such pollutant.CAA § 169(3) (emphasis added).  The Clean Air Act Amendments of 1977 used thearticle “this” in front of “Act.”  Pub. L. No. 95-95 § 127, 91 Stat. 735, 741.  The partiesin the present case frequently use the article “the” instead, or cite to the U.S. Code, whichrefers to “Chapter” instead of “Act.”

Region clearly erred in its permitting decision by failing to require a
2BACT emissions limit for control of CO  emissions under CAA sections165 and 169.  Pet. at 4.In 2003, EPA reversed a position it took in 1998 and concluded

2that CO  is not an “air pollutant” as defined by CAA section 302(g) and,2therefore, CO  falls outside the scope of EPA’s authority to regulateunder any of the CAA’s programs, including the PSD provisions in thepresent case.  Compare Memorandum from Robert E. Fabricant, GeneralCounsel, U.S. EPA, to Marianne L. Horinko, Acting Administrator, U.S.EPA, EPA’s Authority to Impose Mandatory Controls to Address GlobalClimate Change under the Clean Air Act, at 10 (Aug. 23, 2003)(“Fabricant Memo”) with Memorandum from Jonathan Z. Cannon,General Counsel, U.S. EPA, to Carol M. Browner, Administrator, U.S.EPA, EPA’s Authority to Regulate Pollutants Emitted by Electric PowerGeneration Sources (Apr. 10, 1998) (“Cannon Memo”).In April 2007, the Supreme Court rejected EPA’s interpretation
2that CO  is not an “air pollutant” within the CAA’s section 302(g)definition.  Massachusetts v. EPA, 549 U.S. 497 (2007).  The Court

2explained that CO , and other greenhouse gases, “fit well within theClean Air Act’s capacious definition of ‘air pollutant,’” and thus “EPA



DESERET POWER ELECTRIC COOPERATIVE 25has the statutory authority to regulate the emissions of such gases.”  Id.,slip op. at 29-30.The Massachusetts case spoke directly to EPA’s authority tolimit air pollutant emissions from mobile sources under CAA section202(a)(1).  In the mobile source context, before limiting pollutantemissions, the Administrator must make a “judgment” that air pollutioncaused by the pollutant “‘may reasonably be anticipated to endangerpublic health or welfare.’”  Id., slip op. at 30 (quoting CAA § 202(a)(1),42 U.S.C. § 7521(a)(1)).  The Court remanded the Massachusetts casefor EPA to make further determinations with respect to that judgmentand to “ground its reasons for action or inaction in the statute.”  Id., slipop. at 32.The provisions that Sierra Club points to in the present case,CAA sections 165 and 169, do not contain similar language requiring apublic health or welfare “endangerment” finding under the PSD programas a precondition for the CAA’s requirement that EPA apply BACT.Rather, as all parties recognize, for PSD purposes, the statutory languagerequires BACT “for each pollutant subject to regulation under this Act.”See, e.g., Sierra Club’s Pet. at 4; Region’s Resp. to Pet. at 5-6.The parties and amici, however, vigorously dispute what“subject to regulation under this Act” means.  The Region stated in itsresponse to comments (which the Region issued after the Supreme Courtissued the Massachusetts decision) that “EPA does not currently have theauthority to address the challenge of global climate change by imposing
2limitations on emissions of CO  and other greenhouse gases in PSDpermits.”  Resp. to Comments at 5.  The Region explained that “EPA hashistorically interpreted the term ‘subject to regulation under the Act’ todescribe pollutants that are presently subject to a statutory or regulatoryprovision that requires actual control of emissions of that pollutant.”  Id.at 5-6. Sierra Club contends that this response to comments constitutesclear error.  It asserts that “EPA can and must impose emissions

2limitations on CO  in PSD permits for new coal-fired power plants.”



DESERET POWER ELECTRIC COOPERATIVE26Sierra Club’s Jan. Brief at 1.  Sierra Club maintains that the “plain andunambiguous” meaning of “regulation” is broader than actual control ofemissions and that “carbon dioxide has been regulated under the CleanAir Act since 1993.”  Pet. at 4.  Sierra Club points to EPA’s 1993amendment of 40 C.F.R. Part 75 to, among other things, require
2monitoring and reporting of CO  emissions.  Id.  EPA promulgated thePart 75 regulations in response to Congress’ direction in section 821 ofthe Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat.2399, 2699 [hereinafter, “1990 Public Law”].  Sierra Club thus contendsthat the combination of CAA sections 165 and 169, section 821 of the1990 Public Law, and EPA’s Part 75 regulations makes CO2 “subject toregulation” under the CAA and therefore requires that the Permit contain

2a CO  BACT limit. The basic question before the Board is whether the Region
2clearly erred by stating that it lacked the authority to impose a COBACT limit in the Permit.  As explained more fully in Part III.B.2 below,we find that the statute is not so clear and unequivocal as to precludeAgency interpretation of the phrase “subject to regulation under thisAct,” and therefore does not dictate whether the Agency must impose a

2BACT limit for CO  in the Permit.  More particularly, we reject SierraClub’s contentions that either the plain meaning of the statutory phrase“subject to regulation” as used in sections 165 and 169 or the meaningof the term “regulations” as used in section 821 negates the Agency’sauthority to interpret “subject to regulation” for purposes of the PSDprogram and compels an interpretation of the statute that necessarily
2requires that the Permit contain a CO  BACT limit.In Part III.B.3, we conclude that the record of the Region’spermitting decision does not support its contention that its authority isconstrained by an historical Agency interpretation of the phrase “subjectto regulation under this Act.”  The administrative record of the Region'spermitting decision, as defined by 40 C.F.R. section 124.18, does notsupport the Region’s view that the Agency’s historical interpretation of“subject to regulation” means “subject to a statutory or regulatoryprovision that requires actual control of emissions of that pollutant.”
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 CAA §§ 165(a)(4), 169(3), 42 U.S.C. § 7475(a)(4), 7479(3).21

 In Part III.B.4, we reject as not sustainable in this proceeding theRegion’s alternative argument – that any regulation arising out of section821 cannot, in any event, constitute regulation “under this Act” becausesection 821 is not part of the CAA.  While the Region now cites textualdistinctions and legislative history to argue that the term “regulations”under section 821 does not constitute regulation “under this Act” forpurposes of CAA sections 165 and 169, the Agency’s historicalstatements regarding section 821 are at odds with, and preclude ouracceptance in this proceeding of, the interpretation the Region nowadvocates on appeal.Finally, in Part III.B.5, we provide a summary of our conclusionthat a remand is required, and we provide some direction to the Regionregarding issues to consider on remand.2.  Meaning of the Statutory TextWe first “must decide, using the traditional tools of statutoryconstruction, ‘whether Congress has directly spoken to the precisequestion at issue.’”  Pharmanex v. Shalala, 221 F.3d 1151, 1154 (10thCir. 2000) (quoting FDA v. Brown & Williamson Tobacco Corp., 529U.S. 120, 132 (2000)).  The question before us is whether the textcompels a particular meaning in the context of this case.We begin by considering whether the statutory phrase “eachpollutant subject to regulation under this Act,” found at two places in thestatute,  has a plain meaning.  Lee v. Mukasey, 527 F.3d 1103, 110621(10th Cir. 2008).  Here, the parties and amici point to differentdictionaries and definitions in arguing various potential “plain” meaningsof “regulation.”For example, Sierra Club argues that “Webster’s defines‘regulation’ as ‘an authoritative rule dealing with details or procedure;(b) a rule or order issued by an executive authority or regulatory agency
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 The Petition does not provide the citation for the quotes attributed to22Webster’s.  However, Sierra Club’s subsequent January Brief cites Merriam-Webster’sCollegiate Dictionary 1049 (11th ed. 2005) for this quote. See also Deseret’s Resp. to Pet. at 4-5.23
 Deseret also points to Webster’s II New College Dictionary as using the word24“controlling” in defining “regulation.”  Deseret’s Mar. Brief at 8 (discussing Webster’sII College Dictionary 934 (1995)).  Deseret also argues that the dictionary cited byPetitioner includes an alternative definition of “regulation” that, among other things,refers to regulation as meaning bringing “‘under the control of law or constitutedauthority.’” Id. (quoting Merriam-Webster’s Collegiate Dictionary 1049 (11th ed. 2005)(emphasis added by Deseret)).  Deseret also argues that “[t]he plain meaning of thephrase ‘subject to’ also requires control * * *.”  Deseret’s Mar. Brief at 8.  Deseretobserves that Webster’s defines “subject” as “‘being under domination, control, orinfluence (often fol. by to).’” Id. (quoting Random House Webster’s UnabridgedDictionary 1893 (2d ed. 2001).

of a government and having the force of law.’”  Pet. at 6.   Sierra Club22
2thus argues that CO  is a regulated pollutant because of variousrequirements published in the Code of Federal Regulations calling for

2monitoring and reporting of CO  emissions.  Id. at 5 n.2.  In contrast,Deseret argues that because “Black’s Law Dictionary defines‘regulation’ as ‘[t]he act or process of controlling by rule or restriction,’”therefore, “[t]he plain meaning of ‘regulation’ requires control over whatis regulated, and because monitoring and reporting procedures do notcontrol carbon dioxide emissions, they do not subject carbon dioxide to‘regulation’ for purposes of BACT.”  Deseret’s Mar. Brief at 7-823(quoting Black’s Law Dictionary 1311 (8th ed. 1999) (emphasis andalteration by Deseret)).24
In its appellate briefs, the Region rejects the efforts of bothSierra Club and Deseret to press subtle variations in the dictionarydefinitions as the “plain meaning” of the statutory text.  Instead, theRegion states that the “citation of an alternative meaning from the samedictionary and a different definition from Webster’s dictionary simplyillustrates the ambiguity of the term rather than establishing a plainmeaning.”  Region’s Mar. Brief at 13.  The Region explains that “[s]inceCongress adopted neither the Black’s nor the Webster’s definitions,
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 The critical term here is “subject to regulation under this Act,” and we do not25accept Sierra Club’s argument that the single word “regulation” can be extracted andparsed separate from that phrase, rather than focusing on the meaning of the phrase as awhole.  The parties have not drawn our attention to any relevant legislative history26concerning the meaning of “subject to regulation under this Act,” and we have foundnone.  As part of its argument, Sierra Club contends that the phrase “subject to27regulation under this Act” must mean something different than what Congress defined“emissions limitation” and “emissions standard” to mean.  See Pet. at 8 (discussing 42U.S.C. § 7602(k)).   It asserts the fact that Congress enacted both these two defined terms– which specifically speak to control of “the quantity, rate, or concentration of emissions(continued...)

Congress clearly left a gap for EPA to fill in defining the meaning of theterm ‘regulation’ as used in the phrase ‘pollutant subject to regulation.’”Region’s Resp. to Pet. at 13; see also UARG Mar. Brief at 22-23(arguing that the phrase “‘subject to regulation’ is not clear on itsface’”).  Thus, on appeal, the Region does not contend that theinterpretation it views as the Agency’s historical interpretation isrequired by the statutory text, but instead is “reasonable” or“permissible” in light of the ambiguity identified by the alternativedictionary definitions Sierra Club and Deseret discussed.  Region’s Resp.to Pet. at 13; Region’s Mar. Brief at 14-15; EAB Oral ArgumentTranscript at 51.Upon consideration, we are persuaded that the Region’sappellate contention is correct.  A statutory plain meaning cannot beascertained from looking solely at the word “regulation” to determinewhether Congress, in enacting the statute in 1977, intended “subject toregulation”  to apply narrowly as Deseret contends to mean a provision25that prescribes actual control of emissions of the pollutant, or morebroadly as Sierra Club argues to embrace requirements for monitoring ofpollutant emissions, among other things.  It does not appear that, whenit enacted CAA sections 165 and 169 in 1977, Congress considered  the26precise issue before us, or more significantly, drafted languagesufficiently specific  to address it.27
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(...continued)27of air pollutants” – and did not use those terms in establishing the BACT requirementimplies that Congress meant something different by the phrase it chose to use in sections165 and 169.  Even if this observation were correct, an issue we do not decide, it does notlead to the conclusion that the much broader meaning Sierra Club has put forward for thephrase “subject to regulation under this Act” is necessarily what Congress intended.  Asthe Region observes, the meaning of “subject to regulation under this Act” that theRegion has put forward differs from the defined terms without embracing the full breadthof the meaning that Sierra Club advocates.  Region’s Resp. to Pet. at 14 (noting that itsinterpretation would apply the control of ozone depleting substances through productionor import restrictions that do not limit the quantity, rate, or concentration of emissions);Region’s Mar. Brief at 22.

We reject Sierra Club’s contention that the Region’sinterpretation “runs afoul of the holding in Alabama Power Co. v. Costle,636 F. 2d 323, 403 (D.C. Cir. 1979).”  Pet. at 9.  Alabama Powerrejected the “Industry Groups” effort to compel EPA “to lessen theregulatory burden” because, in their view, “subject to regulation” meantthat BACT applied immediately only to the two pollutants, sulfurdioxides and particulates, which were already regulated by EPA’s pre-existing PSD regulations.  Id.  The “Industry Groups” argued that,because CAA section 166 required EPA to complete studies beforepromulgating PSD regulations for certain pollutants identified in section166, Congress did not intend those additional pollutants to be “subjectto regulation” for purposes of applying BACT until those studies werecompleted.  Id.  The D.C. Circuit rejected the “Industry Groups” effortto compel a narrow interpretation, stating that “[t]he statutory languageleaves no room for limiting the phrase ‘each pollutant subject toregulation’ to sulfur dioxides and particulates.”  Alabama Power, 636F.2d at 406.  All of the pollutants identified in section 166 and at issuein Alabama Power were already subject to regulation under other (non-PSD) provisions of the CAA.  Region’s Mar. Brief at 16 n.6 & at 28.The Alabama Power court thus did not consider, and therefore did notdecide, Sierra Club’s argument here in which it seeks to compel theRegion to apply the PSD Program to a pollutant that is neither mentionedin CAA section 166 nor subject to emissions control under anotherprovision of the Act.
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 Although Sierra Club’s argument primarily focuses on Congress’s directive28in section 821 of the 1990 Public Law that EPA promulgate “regulations” to implementthat section’s requirements, Sierra Club also points to Congress’ similar instructionselsewhere that EPA promulgate “regulations” to implement various CAA provisions.See, e.g., Pet. at 7-8 (citing references to “regulations” in CAA § 165(e)(1), 42 U.S.C.§ 7475(e)(1)).

Further, we find that the lack of clarity of the phrase “subject toregulation under this Act” as applied in these circumstances is notdefinitively resolved by the terms of section 821 of the 1990 Public Law,as Sierra Club argues.  See Pet. at 5-9; Sierra Club’s April Reply at 3.  Asexplained below, we conclude that in enacting section 821, Congress didnot negate the Agency’s authority or discretion to interpret CAA sections165 and 169.  This determination is distinct from the question of whethersection 821 is part of the CAA, an issue that we do not decide here.As noted above, the scope of PSD regulatory authority, as setforth in sections 165 and 169 of the CAA, extends to “any pollutantsubject to regulation under this Act.”  Sierra Club argues that the use ofsimilar, but not identical, language in section 821 of the 1990 PublicLaw, which requires the Agency to promulgate “regulations,” constrainsthe Agency’s ability to interpret sections 165 and 169.   Pet. at 5-9;28Sierra Club’s Jan. Brief at 16-18; Sierra Club’s Apr. Reply at 3.  That is,according to Sierra Club, the only supportable reading of sections 165and 169 mandates that PSD regulatory authority extends to any pollutantsubject to “a” or “any” regulation promulgated in the Code of FederalRegulations because that is the meaning of section 821’s direction topromulgate regulations.  The question before us is not whether this is aplausible reading, but rather whether Sierra Club’s interpretation iscompelled under the statutory terms.  We conclude that the statutorylanguage does not compel this meaning.Our conclusion that the statutory language is broad enough toembrace different meanings, or shades of meaning, is consistent with theSupreme Court’s observation in other contexts that the same or similarwords may be construed differently “‘not only when they occur indifferent statutes, but when used more than once in the same statute oreven in the same section.’” Envtl. Def. v. Duke Energy Corp., 549 U.S.
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 Section 821 of the 1990 Public Law is included in the United States Code as29a note attached to 42 U.S.C. § 7651k. For purposes of facilitating our analysis of Sierra Club’s position on this30issue, we assume that section 821 is part of the CAA although, as discussed subsequentlyin section III.B.4, we actually do not decide that issue. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Dabit, 547 U.S. 71, 86 (2006);31Comm’r v. Lundy, 516 U.S. 235, 249-50 (1996).

561, slip op. at 9 (2007) (quoting Atl. Cleaners & Dyers, Inc. v. UnitedStates, 286 U.S. 427, 433 (1932)).  In reviewing the meaning of thephrase “subject to regulation under this Act” we do not confine ourselves“to examining a particular statutory provision in isolation.”  FDA v.Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 (2000).  Rather,“[t]he meaning – or ambiguity – of certain words or phrases may onlybecome evident when placed in context * * *.  It is a ‘fundamental canonof statutory construction that the words of a statute must be read in theircontext and with a view to their place in the overall statutory scheme.’”Id. at 132-33 (quoting Davis v. Mich. Dep’t of Treasury, 489 U.S. 803,809 (1989); see also Nat’l Ass’n of Home Builders v. Defenders ofWildlife, __ U.S. __, 127 S.Ct. 2518, 2534 (2007) (explaining the Courtwould not construe the statute in that case to “implicitly abrogate orrepeal” the operation of many mandatory agency directives and therebycreate differing mandates).  Here, the parties contest whether section 821of the 1990 Public Law  must be viewed as part of the CAA and29whether the terms of section 821 compel a particular meaning of thephrase “subject to regulation” for purposes of implementing sections 165and 169.Although there is a presumption that identical words used indifferent parts of the same statute  have the same meaning,  courts30 31recognize that this presumption can yield to a different interpretation inappropriate circumstances.  As Sierra Club acknowledges, “EPA mayinterpret the same word differently based on statutory context.”  SierraClub’s April Reply at 4 (citing Envtl. Def. v. Duke Energy Corp., 549U.S. 561, 127 S.Ct. 1423, 1433 (2007)); see also Sierra Club’s Jan. Briefat 16.
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 Congress’ use of the term “regulations” in enacting section 821 in 199032ordinarily would not be looked to as informative of what Congress intended when muchearlier in 1977 it enacted the BACT requirement.  Int’l Bhd. of Teamsters v. Daniel, 439U.S. 551, 571 (1979) (Burger, C.J., concurring) (understanding of draftsman ofamendment in 1970 “would have little, if any, bearing” on “construction of definitionsenacted in 1933 and 1934”); United States v. Price, 361 U.S. 304,332(1960) (“The viewsof a subsequent Congress form a hazardous basis for inferring the intent of an earlierone.”)  We agree with the Region that the difference in terminology is potentially33significant.  Notably, when read in the context of the phrases in which they are used,possible alternative meanings of “regulation” and “regulations” become apparent.  In thephrase “the Administrator * * * shall promulgate regulations * * * to require [sources to2monitor CO ]” in section 821, the term “regulations” is understood to be the end productof the administrative rule making process.  Thus, Congress’ direction that EPApromulgate “regulations” found at various places in the CAA and in section 821 is mostnaturally read to mean that Congress directed EPA to use its legislative rule makingauthority to implement the statutory requirements, filling in necessary specificity anddetail.  Section 112 of the Act uses the term “subject to regulations,” referring to“regulations” in the plural.  CAA sections 112(r)(3) and 112(r)(7)(F).  This evidences thatCongress may not have meant “subject to regulation” (singular) to have the samemeaning. 

As discussed above, the phrase “subject to regulation under thisAct” is not so clear and unequivocal as Sierra Club suggests.  While itmay mean “subject to a regulation” as Sierra Club argues, the statute byits terms does not foreclose the narrower meaning suggested by theRegion and Deseret, “subject to control” (by virtue of a regulation orotherwise).  Compare Pet. at 5 n.2 & at 6 with Deseret’s Mar. Brief at 7-8; Region’s Mar. Brief at 13.In arguing that sections 165 and 169 have only one properinterpretation, Sierra Club ignores the fact that section 821, which wasenacted 13 years after sections 165 and 169,  uses different terminology,32“regulations,” from that used in the PSD provisions of sections 165 and169, “subject to regulation.”   We find no evidence that Congress’s33addition of section 821 in 1990 was an attempt to interpret or constrainthe Agency’s interpretation of the broader phrase “subject to regulation”
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 See 136 Cong. Rec. H2915, 2934 (1990) (statement of Rep. Moorhead),34reprinted in S. Comm. on Env’t and Public Works, Legislative History of Clean Air ActAmendments of 1990, at 2986-87 (1993); 136 Cong. Rec. H2511, 2578 (1990) (statementof Rep. Cooper), reprinted in S. Comm. on Env’t and Public Works, Legislative Historyof Clean Air Act Amendments of 1990, at 2652-53 (1993); 136 Cong. Rec. H2511, 2561-62 (1990) (statement of Rep. Moorhead), reprinted in S. Comm. on Env’t and PublicWorks, Legislative History of Clean Air Act Amendments of 1990, at 2612-14 (1993).  The preamble to the 1978 rulemaking stated that the Agency was advancing35an interpretation, at least in part, to address inquiries from the public as to the meaningof the phrase “subject to regulation.”  Part 52 – Approval and Promulgation of StateImplementation Plans, 43 Fed. Reg. 26,388, 26,397 (June 19, 1978).  As explainedbelow, we do not agree with the constrained reading of the 1978 interpretation that theRegion now advances.  See Catron County Bd. of Comm’rs v. U.S. Fish & Wildlife Serv., 75 F.3d361429, 1438-39 (10th Cir. 1996) (noting the difficulty in ascertaining Congressional intentfrom subsequent legislative action in the face of a pre-existing administrative or courtprecedent).  We note that the circumstances of this case are an inverse of those at issuein a case cited by Sierra Club, Merrill Lunch, Pierce, Fenner & Smith, Inc. v. Dabit, 547U.S. 71, 86 (2006).  There, the Court found that a subsequently enacted legislativeprovision should be interpreted in light of, and consistent with, a pre-existing judicialinterpretation of an earlier enacted phrase used in the same statute.  To follow that logic,section 821 should be read consistently with any definitive interpretation of sections 165(continued...)

as used in sections 165 and 169.   Sierra Club does not address the fact34that section 821 bears no facial relationship to the PSD provisions ofsections 165 and 169.  Congress’s subsequent use of the word“regulations” in a section of the 1990 Public Law that bears no explicitrelationship with the earlier-enacted sections would not appear sufficient,on its own, to implicitly constrain EPA’s authority to interpret the PSDprovisions of section 165 and 169.  This is particularly true where, ashere, the two sections were enacted 13 years apart, bear no obviousrelationship, and are not even placed in close proximity.  Moreover, theAgency did determine, in 1978 that the phrase “subject to regulationunder this Act” used in the PSD provisions requires interpretation toproperly implement the PSD program, and Congress did not evidence anintent in section 821 to alter the Agency’s determination.   Normally,35more express terminology would be expected if Congress intended toalter an established meaning.36
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(...continued)36and 169.  This also is not a circumstance where the language of the later enactment makesplain a Congressional intent to express an interpretation of the earlier enactment.  See,e.g., Red Lion Broad. Co. v. FCC, 395 U.S. 367, 380 (1969).  A memorandum issued on April 26, 1993, by Lydia N. Wegman, Deputy37Director, Office of Air Quality Planning and Standards, discussed below, did refer to the2absence of “actual control of emissions” in connection with CO .  Memorandum fromLydia N. Wegman, Deputy Director, Office of Air Quality Planning and Standards, U.S.EPA, Definition of Regulated Air Pollutant for Purposes of Title V (Apr. 26, 1993).  TheRegion did not identify this memorandum in the Region’s response to comments assupport for the Region’s decision, and we explain below in Part III.B.3.c that, at best, itprovides only weak support for the interpretation the Region advocates.

Thus, we reject Sierra Club’s argument that either the plainmeaning of “regulation,” or the wording of section 821, compels aparticular interpretation of the phrase “subject to regulation under thisAct” for purposes of the PSD provisions of sections 165 and169.Accordingly, we next turn to the Region’s arguments regardingthe allegedly constraining effect of the Agency’s “historical”interpretation.3.  The Agency’s Historical Interpretation of “Subject to     Regulation”Because the statute does not compel Sierra Club’s profferedinterpretation, we now consider whether the Region correctly stated inits response to comments that a historical Agency interpretation of the
2phrase “subject to regulation” constrained its discretion to impose a COBACT limit in the Permit.  As we explain below, the record for theRegion’s permitting decision is insufficient to support the Region’sconclusion that its discretion is constrained in this manner.Notably, the Region did not identify in its response to commentsany Agency document expressly stating that “subject to regulation underthis Act”  means “subject to a statutory or regulatory provision that37requires actual control of emissions of that pollutant” (or any otherclearly worded statement expressly connecting the meaning of the
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 In its response to comments, the Region identified the following as sources38for what the Region characterized as EPA’s historical interpretation: Part 52 – Approvaland Promulgation of State Implementation Plans, 43 Fed. Reg. 26,388, 26,397 (June 19,1978) (describing pollutants then subject to BACT requirements); Prevention ofSignificant Deterioration (PSD) and Nonattainment New Source Review (NSR), 61 Fed.Reg. 38250, 38,309-10 (proposed July 23, 1996) (listing pollutants then subject to PSDreview); Final Rule: Prevention of Significant Deterioration (PSD) and NonattainmentNew Source Review (NSR): Baseline Emissions Determination, Actual-to-Future-ActualMethodology, Plantwide Applicability Limitations, Clean Units, Pollution ControlProjects, 67 Fed. Reg. 80,186, 80,240 (Dec. 31, 2002) (defining term “regulated NSRpollutant” and stating that BACT is required for each regulated NSR pollutant).In its response to comments, the Region also pointed to In re North County Res.Recovery Assocs., 2 E.A.D. 229, 230 (Adm’r 1986), for the proposition as stated in thatdecision that “EPA lacks the authority to impose [PSD permit] limitations or otherrestrictions directly on the emission of unregulated pollutants.”  Resp. to Comments at5 (quoting North County, 2 E.A.D. at 230); see also Region’s Mar. Brief at 9.  This quotefrom North County does not answer the question of what “pollutant subject to regulation”means.

statutory phrase to “actual control of emissions”).  Instead, the responseto comments derives by inference what the Region views as theAgency’s historical interpretation.  The Region, in its response tocomments, cited as sources for what it referred to as the Agency’shistorical interpretation the Federal Register preambles for two Agencyrulemakings – one issued in 1978 and the other issued in 2002.  Resp. toComments at 5-6.   Among other things, these rulemaking preambles38listed pollutants, either by name or by descriptive category, that theAgency considered at the time to be subject to regulation for purposes ofPSD permitting.  The Region explains in its appellate briefs that thehistorical interpretation it believes constrains its authority may bediscerned by observing that the listed pollutants were subject toemissions control and none of the listed pollutants were subject to onlymonitoring and reporting requirements.  Region’s Mar. Brief at 31, 43.In other words, the logic the Region apparently relied upon in itsresponse to comments was an inference based on the regulatory status ofthe pollutants listed in the two rulemaking preambles and is not found inany affirmative or direct Agency statement.  See, e.g., Id. at 31 (“This listdid not include carbon dioxide or any other pollutant that was not subject



DESERET POWER ELECTRIC COOPERATIVE 37to a statutory or regulatory provision that requires actual control ofemissions of that pollutant.”).The Region is correct that none of the Agency’s historicalpollutant lists included pollutants that were regulated solely bymonitoring or reporting requirements.  Thus, such lists are not faciallyinconsistent with the interpretation that the Region articulated in itsresponse to comments.  However, the mere absence of inconsistencydoes not demonstrate that those historical lists constrained the Region toadhere to the interpretation it advocates, especially where, as here, thetwo preambles at issue do not purport to limit EPA’s PSD regulatoryauthority to those lists.On appeal, the Region further asserts that “EPA has neverinterpreted” the phrase subject to regulation under the Act “to coverpollutants subject only to monitoring and reporting requirements.”Region’s Resp. to Pet. at 7-8.  The Region also cites a number ofadditional documents not identified in its response to comments that itcontends show the Agency had a “traditional practice” of treating“subject to regulation” as meaning “actual control of pollutantemissions.”  Significantly, the Agency did not develop the factualpredicates for these statements in the record of this permittingproceeding.Thus, for the reasons explained in detail below, we cannotconclude on the record for the Permit in this case that the historicalAgency statements the Region identified in its response to comments aresufficiently clear and consistent articulations of an Agency interpretationto constrain the authority the Region acknowledges it would otherwisehave under the terms of the statute.  Thus, we must find that the Regioncommitted clear error.a.  The Agency’s 1978 Federal Register PreambleWe begin our analysis of the Agency’s historical interpretationby looking first at the statements the Agency made in 1978, essentiallycontemporaneous with the enactment of CAA sections 165 and 169.



DESERET POWER ELECTRIC COOPERATIVE38Courts often accord a high degree of deference to agency interpretationsthat are made contemporaneous with the legislative enactment, especiallywhen the agency clearly articulates and consistently follows theinterpretation over a long period of time.  Rosette, Inc. v. United States,277 F.3d 1222, 1230 (10th Cir. 2002) (“great deference is given to theinterpretation of a statute by the agency charged with its administration,this respect is particularly due where the administrative practice is acontemporaneous construction of the statute”); New Mexico Envtl.Improvement Div. v. Thomas, 789 F.2d 825, 831-32 (10th Cir. 1986)(“The court will defer to the agency's interpretation when an agency ischarged with enforcing a statute, when such an interpretation is notcontrary to clear statutory intent or the plain language of the statute,when the interpretation is contemporaneous with the legislation’senactment, and when such interpretation has been consistently adheredto by the agency over time.”). In 1978, soon after Congress amended the CAA to add the PSDprovisions at issue in this case, the Administrator set forth in thepreamble to a final rulemaking an interpretation of the meaning of“subject to regulation under this Act” as used in CAA sections 165 and169.  In the 1978 preamble, the Administrator stated as follows:Some questions have been raised regardingwhat “subject to regulation under this Act” meansrelative to BACT determinations.  The Administratorbelieves that the proposed interpretation published onNovember 3, 1977, is correct and is today being madefinal.  As mentioned in the proposal, “subject toregulation under this Act” means any pollutantregulated in Subchapter C of Title 40 of the Code ofFederal Regulations for any source type.  This thenincludes * * *.
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 As background, in the preamble issued in 1977 for the proposed rule, the39Administrator stated as follows:The Amendments require BACT for all pollutantsregulated under this Act. Thus, any pollutant regulated in SubchapterC of Title 40 of the Code of Federal Regulations will be subject toa case-by case BACT determination.  These include * * *.Approval and Promulgation of Implementation Plans, 42 Fed. Reg. 57,479, 57,481(proposed Nov. 3, 1977).  The preamble went on to describe pollutants then regulated inSubchapter C of Title 40 with somewhat greater detail than the description in the 1978final rulemaking preamble. The Region cited this 1978 Federal Register preamble as authority for what40the Region described as the Agency’s historical interpretation of the phrase “subject toregulation under this Act.”   Resp. to Comments at 5-6.

Part 52 – Approval and Promulgation of State Implementation Plans, 43Fed. Reg. 26,388, 26,397 (June 19, 1978).   The preamble went on to39describe in general categories the pollutants then regulated in SubchapterC of Title 40.  Id.The Region’s response to comments correctly pointed to the1978 Federal Register preamble as establishing an Agency interpretationof “subject to regulation under this Act”  – the 1978 preamble expressly40states that it “made final” an “interpretation” the Administratorconcluded was correct.  Id.  This statement in the 1978 Federal Registeralso possesses the hallmarks of an Agency interpretation that courtswould find worthy of deference – the Agency issued it with a highdegree of formality (the Agency published notice of the proposedinterpretation in the Federal Register, followed by a subsequent FederalRegister notice finalizing the interpretation); the Agency receivedquestions on the interpretation as part of the rulemaking process thusindicating that the Agency carefully considered the interpretation; theAdministrator who is charged with implementing and enforcing thestatute issued the interpretation; and the Administrator issued theinterpretation relatively contemporaneous with the statutory enactmentand along with the original regulations implementing the statute.  See,
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 The preamble to the proposed rule issued in 1977 also introduced the41pollutant list with the word “include.”  See note 39 above.

e.g., Rosette, 277 F.3d at 1230; see also Skidmore v. Swift & Co., 323U.S. 134, 140 (1944).Nevertheless, we must reject the Region’s currentcharacterization of the Agency’s 1978 preamble statement.  The Regionnow contends that only the pollutants identified in the preamble bygeneral category define the scope of the Administrator’s 1978interpretation.  Region’s Resp. to Pet. at 11 & n.6.  However, as quotedabove, the 1978 preamble stated that “‘subject to regulation under thisAct’ means any pollutant regulated in Subchapter C of Title 40 of theCode of Federal Regulations” and introduced the list of pollutantcategories with the word “includes.”   That word generally “is not one41of all-embracing definition, but connotes simply an illustrativeapplication of the general principle.”  Fed. Land Bank v. BismarckLumber Co., 314 U.S. 95, 100 (1941); see also Chickasaw Nation v.United States, 534 U.S. 84 (2001); Penncro Assoc., Inc. v. SprintSpectrum, L.P., 499 F.3d 1151, 1156 (10th Cir. 2007) (“Webster’sdefines the term ‘to include’ as meaning ‘to place, list, or rate as a partor component of a whole or of a larger group, class, or aggregate.’”(quoting Webster’s Third New International Dictionary 1143 (2002)).“We note that, generally, to say A includes B does not exclude thepossibility that A also includes C and D.”  Dishman v. UNUM Life Ins.Co. of Am., 269 F.3d 974, 989 (9th Cir. 2001).  Nothing in the 1978preamble (or the 1977 preamble to the proposed rule) indicates that theAgency intended to depart from the normal use of “includes” asintroducing an illustrative, and non-exclusive, list of pollutants subjectto regulation under the Act.Thus, it strikes us as inappropriate to look to the pollutantcategories that follow the word “includes” as providing a comprehensivelist from which to discern an unstated, unifying rule (such as “actualcontrol of emissions”).  This is especially true where, to the contrary, aplain and more natural reading of the preamble’s interpretative statementsuggests a different unifying rule, i.e., the one expressly stated in the text



DESERET POWER ELECTRIC COOPERATIVE 41immediately preceding the list: “‘subject to regulation under this Act’means any pollutant regulated in Subchapter C of Title 40 of the Codeof Federal Regulations for any source type.”  43 Fed. Reg. at 26,397.Accordingly, the 1978 Federal Register preamble does not lendsupport to the Region’s conclusion that its authority was constrained byan historical Agency interpretation to apply BACT only to pollutants thatare “subject to a statutory or regulatory provision that requires actualcontrol of emissions of that pollutant.”  Instead, the 1978 FederalRegister notice augers in favor of a finding that, in 1978, the Agencyinterpreted “subject to regulation under this Act” to mean “any pollutantregulated in Subchapter C of Title 40 of the Code of Federal Regulationsfor any source type.”  43 Fed. Reg. at 26,397. When EPA issued regulations in 1993 implementing the 1990
2Public Law and in particular section 821’s CO  monitoring and reportingrequirements, EPA did so by amending Subchapter C of Title 40 of theCode of Federal Regulations.  Acid Rain Program: General Provisionsand Permits, Allowance System, Continuous Emissions Monitoring,Excess Emissions and Administrative Appeals, 58 Fed. Reg. 3590, 3650(Jan. 11, 1993).  As a result of that rulemaking, the Subchapter C

2regulations now require CO  emissions monitoring (40 C.F.R.§§ 75.1(b), .10(a)(3)), preparing and maintaining monitoring plans (40C.F.R. § 75.53), maintaining records (40 C.F.R. § 75.57), and reportingsuch information to EPA (40 C.F.R. §§ 75.60-.64), and those regulationsprovide that a violation of any Part 75 requirement “is a violation of theAct” (40 C.F.R. § 75.5(a)).  Sierra Club points to this rulemaking inarguing that “carbon dioxide has been regulated under the Clean Air Actsince 1993.”  Pet. at 4; see also id. at 5 n.2.The Region observes that the reference the 1978 preamble madeto Subchapter C of Title 40 of the Code of Federal Regulations was notrepeated in the preamble to the 1993 rulemaking.  The Region contendsthat this “is consistent with the Agency view that ‘subject to regulation’describes only pollutants subject to regulations requiring actual controlof emissions.”  Region’s Resp. to Pet. at 11 n.6.  The preamble to the1993 rulemaking did not reaffirm the Agency’s earlier 1978 statement
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 43 Fed. Reg. at 26,397.42
 Without more, one could argue, as does Sierra Club, that based on the43Agency’s public interpretive statements and regulations as of the effective date of the21993 rulemaking, CO  became subject to regulation under the Act in 1993 when the2Agency included provisions relating to CO  in Subchapter C.  We also recognize that onecould argue, as does the Region, that the reference to Subchapter C in the 1978 preamblewas only intended to apply to the then-current Subchapter C and not necessarily to anyfuture additions to that Subchapter.

2 In any event, in 1993, the Agency apparently would not have viewed CO  as44a pollutant subject to regulation under the Act.  As discussed in the following subpart, onApril 26, 1993, Lydia N. Wegman, Deputy Director, Office of Air Quality Planning and2Standards, issued a memorandum stating, among other things, that CO  is not an “airpollutant” as defined by CAA section 302(g).  Memorandum from Lydia N. Wegman,Deputy Director, Office of Air Quality Planning and Standards, U.S. EPA, Definition ofRegulated Air Pollutant for Purposes of Title V (Apr. 26, 1993).

that “subject to regulation under this Act” means “any pollutantregulated in Subchapter C of Title 40 of the Code of Federal Regulationsfor any source type.”   However, the 1993 preamble also did not42expressly clarify or withdraw that earlier interpretation.   Whatever the43Agency’s intentions were relative to the Subchapter C reference in the1978 preamble when it adopted the 1993 regulations, it did not expressthem.   Moreover, for the reasons discussed earlier in this section, the441978 preamble provides little, if any, support for the Region’s argumentthat it is bound by an historical interpretation.  Because the Region didnot rely on the 1978 preamble as the sole support for its characterizationof the historical EPA interpretation, but also referred to the Agency’s2002 rulemaking, we consider it next.b.  The Agency’s 2002 RulemakingIn its response to comments, the Region pointed to the Agency’s2002 rulemaking as further support for its conclusion that an historicalAgency interpretation of “subject to regulation under this Act” asmeaning “subject to a statutory or regulatory provision that requiresactual control of emissions of that pollutant” constrains its authority to
2impose a BACT emissions limit for CO .  Resp. to Comments at 5-6.



DESERET POWER ELECTRIC COOPERATIVE 43The Region explained that the 2002 rulemaking “codified” the Agency’shistorical interpretation “by defining the term ‘regulated NSRpollutant.’” Id. at 6.  As we explain in this subpart, although the 2002rulemaking did codify a definition for “regulated NSR pollutant,” we arenot persuaded that the Agency’s 2002 rulemaking restricts the permittingauthority the Region would otherwise have under the statute.i.  The 2002 Rulemaking’s Regulatory TextEPA included a definition for “regulated NSR pollutant” in the2002 rulemaking and explained in the preamble that this definition“replaces the terminology ‘pollutants regulated under the Act.”Prevention of Significant Deterioration (PSD) and Nonattainment NewSource Review (NSR): Baseline Emissions Determination, Actual-to-Future-Actual Methodology, Plantwide Applicability Limitations, CleanUnits, Pollution Control Projects, 67 Fed. Reg. 80,186, 80,240 (Dec. 31,2002).  Thus, the 2002 rulemaking did codify the term “regulated NSRpollutant” to replace the previous regulatory language that wasfunctionally equivalent to the statutory phrase “pollutant subject toregulation under this Act.”  However, the regulatory text does not clearlyarticulate a definition limited to “actual control of emissions.”  Uponconsideration, we are not persuaded that the Agency’s statementsregarding the regulatory definition have been sufficiently clear andconsistent to limit the regulation’s meaning and constrain the Region’sauthority in the manner the Region argues.As the Region summarizes, the definition’s text identifiespollutants falling within its scope “by referencing pollutants regulated inthree principal program areas * * * as well as any pollutant ‘thatotherwise is subject to regulation under the Act.’”  Region’s Resp. to Pet.at 7 (quoting 40 C.F.R. § 52.21(b)(50)(i) - (iv)).  The Region stated in itsresponse to comments that “[a]s used in this provision, EPA continuesto interpret the phrase ‘subject to regulation under the Act’ to refer topollutants that are presently subject to a statutory or regulatory provisionthat requires actual control of emissions of that pollutant.”  Id.  TheRegion’s response to comments did not explain its rationale for reaching
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 The Region stated, without elaboration, that “[b]ecause EPA has not45
2 2established a NAAQS or NSPS for CO , classified CO  as a title VI substance, or2 2otherwise regulated CO  under any other provision of the Act, CO  is not currently a‘regulated NSR pollutant’ as defined by EPA regulations.”  Resp. to Comments at 6. In responding to the Petition, the Region states that “EPA has never46interpreted” the regulatory provision “to cover pollutants subject only to monitoring andreporting requirements” and that when EPA adopted the regulatory definition, itpublished a list of pollutants described as “‘currently regulated under the Act,’” which“did not include carbon dioxide or any other pollutant that was not subject to a statutoryor regulatory provision that requires actual control of emissions of that pollutant.”Region’s Resp. to Pet. at 7-8.  The Region argues that “[t]hrough the contemporaneousadoption of the regulatory language and publication of a definitive list of pollutantssubject to regulation at the time, EPA established its interpretation of the phrase‘pollutant that otherwise is subject to regulation’ in section 52.21(b)(50)(iv).”  Id. at 8. In its March brief, the Region argues that the general words used in the last47of the four- part regulatory definition are most naturally construed as applying only topollutants similar to those identified by the first three parts of the definition.

this conclusion.   In its appellate briefs, although the Region contends45that its interpretation of the definition can be discerned from theregulatory text, the Region also appears to acknowledge that theregulatory text is not sufficient, on its own, to establish the meaning theRegion advocates.  Compare Region’s Resp. to Pet. at 7-8  with46Region’s Mar. Brief at 32.47
The difficulty the Region faces in relying on the regulatorydefinition’s text is aptly described by Sierra Club: the definition “says

2nothing about CO  specifically” and the fourth part of the definition“merely parrots the statutory language, requiring BACT for ‘[a]nypollutant that otherwise is subject to regulation under the Act.’”  SierraClub’s Jan. Brief at 23 (quoting 40 C.F.R. § 52.21(b)(50)(iv)).  Theregulatory text simply does not refer to “actual control of emissions,”and it contains essentially the same phrase – “subject to regulation underthe Act” – that the Region argues is ambiguous as a matter of statutoryinterpretation.  See, e.g., Region’s Resp. to Pet. at 13; Region’s Mar.Brief at 13.
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 The Region introduced this argument for the first time in its March Brief –48it did not include it in its response to comments or in its initial response to the Petition.

The Region appears to contend that, although the phrase “subjectto regulation” is ambiguous as a matter of statutory construction, theAgency resolved the ambiguity in the regulatory definition by includingthe statutory phrase as the last of a four-part definition.  In particular, theRegion argues that “EPA’s interpretation of the last clause in thedefinition of ‘regulated NSR pollutant’ has consistently followed the ruleof construction known as ejusdem generis, which provides that ‘wheregeneral words follow the enumeration of particular classes of things, thegeneral words are most naturally construed as applying only to things ofthe same general class as those enumerated.’” Region’s Mar. Brief at 32(emphasis added) (quoting Am. Mining Congr. v. U.S. EPA, 824 F.2d1177, 1189 (D.C. Cir. 1987)).The Region, however, has provided no evidence or citationsupporting its assertion that, prior to the Region’s appellate briefs in thiscase,  the Agency ever, much less “consistently,” followed the ejusdem48generis canon when interpreting the last clause of the regulatorydefinition.  Accordingly, without any support for the Region’s assertion,we cannot find that application of the ejusdem generis canon to the term“regulated NSR pollutant” has been the Agency’s historicalinterpretation of this provision.Moreover, the Supreme Court has recently explained thatejusdem generis and other similar statutory interpretive principals shouldnot be “woodenly” applied every time a general phrase is used alongwith more limiting ones.  Ali v. Fed. Bureau of Prisons, 128 S.Ct. 831,841 (2008).  Like other statutory interpretive canons, ejusdem generisshould not be followed if there are good reasons not to apply it.  E.g.,Norfolk & W. Ry. Co. v. Am. Train Dispatchers’ Ass’n, 499 U.S. 117,129 (1991).  In other words, as a matter of statutory interpretation (or,here, regulatory interpretation), ejusdem generis functions as only one,and not necessarily the best, means for discerning the text’s intent wherethe words do not have a plain meaning.
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 The ejusdem generis canon of interpretation is triggered only by uncertain49text.  E.g., Garcia v. United States, 469 U.S. 70, 74-75 (1984); Gooch v. United States,297 U.S. 124, 128 (1936).

In the present context, we do not think it is appropriate to use theejusdem generis canon to interpret an otherwise ambiguous orindeterminate  regulatory text.  The Supreme Court observed recently49that “the existence of a parroting regulation does not change the fact thatthe question here is not the meaning of the regulation but the meaning ofthe statute.  An agency does not acquire special authority to interpret itsown words when, instead of using its expertise and experience toformulate a regulation, it has elected merely to paraphrase the statutorylanguage.”  Gonzales v. Oregon, 546 U.S. 243, 257 (2006).The Region essentially argues that by “parroting” the statutorylanguage as the last part of a four-part definition, EPA both exercised itsexpertise as to the first three parts of the definition and narrowed themeaning that could otherwise be accorded the parroted statutory phrasethereby supplanting its earlier interpretation of the statutory phrase setforth in the 1978 preamble.  Without a clear and sufficient supportinganalysis or statement of intent in the regulation’s preamble, we cannotground our decision on the ejusdem generis canon of interpretation todetermine that the Agency did in fact exercise expert judgment in thatmanner.  We thus conclude that the regulatory text, standing alone, is notsufficient to establish that the authority the Region admits it wouldotherwise have under the statute is constrained by the 2002 rulemakingsuch that the Region was required to apply BACT only to pollutants“subject to a statutory or regulatory provision that requires actual controlof emissions of that pollutant.”  Resp. to Comments at 5-6.ii.  Regulatory Text and Preamble Read     TogetherIn its appellate briefs, the Region does not rely solely on theregulatory text, but also argues that the meaning it advocates is apparentfrom reading the regulatory text in conjunction with statements made inthe preamble to the 2002 rulemaking.  Specifically, in responding to the
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  We reject the Region’s contention that Sierra Club is barred from contesting50the Region’s interpretation of 40 C.F.R. § 52.21(b)(50)(iv) on the grounds that it had anopportunity to contest that interpretation at the time the regulations were promulgated.Region’s Resp. to Pet. at 8.  As explained below, we find instead that the preamble didnot provide notice of the interpretation the Region now advocates.

Petition, the Region states that when EPA adopted the regulatorydefinition of “regulated NSR pollutant,” it published a list of pollutantsdescribed as “‘currently regulated under the Act,’” which “did notinclude carbon dioxide or any other pollutant that was not subject to astatutory or regulatory provision that requires actual control of emissionsof that pollutant.”  Region’s Resp. to Pet. at 7-8.  The Region also cited,in its response to comments, the preamble to the proposed rulemaking,which contained a similar list of pollutants described as currentlyregulated under the Act.  Resp. to Comments at 6 (citing Prevention ofSignificant Deterioration (PSD) and Nonattainment New Source Review(NSR), 61 Fed. Reg. 38250, 38,309-10 (proposed July 23, 1996)); seealso Region’s Resp. to Pet. at 9.  Based on this background, the Regionargues that “[t]hrough the contemporaneous adoption of the regulatorylanguage and publication of a definitive list of pollutants subject toregulation at the time, EPA established its interpretation of the phrase‘pollutant that otherwise is subject to regulation’ in section52.21(b)(50)(iv).”  Region’s Resp. to Pet. at 8.We are not persuaded that the publication of this pollutant listwas sufficient to establish a definitive Agency interpretation of thefourth and last part of the regulatory definition allegedly constraining theauthority the Region admits it would otherwise have under the samelanguage in the statutory text.  We do not see in either the 2002 finalpreamble, or in the 1996 preamble for the proposed rulemaking, anypublic notice of the interpretation the Region now advocates,  let alone50anything approaching the same level of express notice and clearstatement that is found in the preamble for the 1978 rulemaking, inwhich the Administrator stated he was making “final” an “interpretation”he believed to be correct.  43 Fed. Reg. at 26,397.  Moreover, asexplained infra, because the Agency did not seek comment on theregulatory definition, and in particular on part (iv) of the definition, it



DESERET POWER ELECTRIC COOPERATIVE48was reasonable for the public to conclude that the Agency was merelymirroring the statutory language, not narrowing or putting a particulargloss on it.The Region explains in its appellate briefs that the Agency’s useof an “actual control of pollutant emissions” interpretation in creating the2002 preamble’s pollutant list is apparent by observing that the listedpollutants were subject to emissions controls and that none of the listedpollutants were subject to only monitoring and reporting requirements.See, e.g., Region’s Mar. Brief at 31 (“This list did not include carbondioxide or any other pollutant that was not subject to a statutory orregulatory provision that requires actual control of emissions of thatpollutant.”). The Region correctly states that the 2002 preamble’spollutant list did not include any pollutants that were regulated solely bymonitoring or reporting requirements and, standing alone, the list is notinconsistent with the interpretation that the Region articulated in itsresponse to comments.  However, as noted in the previous section, themere absence of inconsistency is not sufficient to show that the Region’spermitting authority was constrained by the interpretation the Regionadvocates, particularly since the 2002 preamble does not contain anylanguage clearly and unambiguously stating that the list was intended tobe exclusive or to be an interpretation of the defined term.The context of the pollutant list also does not indicate that thelist was provided as an interpretation of the defined term “regulated NSRpollutant.”  Both the 1996 preamble for the proposed rulemaking and the2002 preamble for the final rule included the pollutant list under ageneral discussion of regulatory changes made to exclude hazardous airpollutants listed under CAA section 112 from PSD review as required bythe 1990 Public Law.  61 Fed. Reg. at 38,309-10; 67 Fed. Reg. at 80,239-40.  Because the 1996 proposed rulemaking did not propose topromulgate “regulated NSR pollutant” as a defined term, the inclusionof the pollutant list in a discussion of hazardous air pollutants in the1996 Federal Register cannot be viewed as indicating the Agency’sinterpretation of regulatory text.  In the 2002 preamble, the pollutant listappears several paragraphs before the preamble discusses a commenter’ssuggestion to “amend the regulations to include a definition of pollutants
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 We reject the Region’s contention that the list of pollutants set forth in the51preamble provided notice to the public, as the Region now contends, of all pollutantsfalling within the definition of “regulated NSR pollutant.”  Region’s Resp. to the Pet. at8 & n.3.  In its appellate briefs, the Region also cites two previous Board decisions as52support for its interpretation of a historical Agency interpretation.  Region’s Resp. to Pet.at 10 (citing In re Inter-Power of N.Y., Inc., 5 E.A.D. 130 (EAB 1994); In re KawaihaeCogeneration Project, 7 E.A.D. 107 (EAB 1997)); Region’s Mar. Brief at 38-41; see alsoUARG Mar. Brief at 34-36.  We reject the Region’s characterization of these decisions.The Inter-Power case involved a permit that was issued before EPA promulgated the part275 CO  monitoring and reporting requirements in 1993.  Inter-Power, 5 E.A.D. at 131(noting that the permit was issued on October 26, 1992).  The Kawaihae case also doesnot represent a determination by this Board regarding the meaning of “subject toregulation under this Act” in CAA sections 165 and 169 – the petitioner in that caseraised concerns that the permit ignored greenhouse gas emissions “contrary tointernational agreements concerning global warming.”  Kawaihae, 7 E.A.D. at 132.   TheKawaihae decision was also issued at a time when the Wegman Memo would suggest the2EPA viewed CO  as not being an “air pollutant.”

regulated under the Act.”  67 Fed. Reg. at 80,239-40.  Indeed, the 2002preamble does not even mention in its narrative description the last partof the four-part definition.  Id. at 80,240.  This context, divorced as it isfrom any mention of the last clause of the regulatory definition, does notsupport the Region’s contention that the pollutant list constituted theAgency’s interpretation of the phrase “pollutant that otherwise is subjectto regulation” in section 52.21(b)(50)(iv).   Because the Agency51apparently chose not to make its interpretation explicit in the wording ofthe last part of the four-part definition, but instead chose to parrot thestatutory language, which it now admits is potentially subject to abroader interpretation, the Agency failed to articulate, or give clearnotice of its interpretation.c.  The Wegman Memo and the Cannon MemoIn its appellate briefs, the Region discusses two memoranda52EPA issued over the years that the Region describes as making theAgency’s interpretation “apparent to the regulated community and otherstakeholders.”  Region’s Resp. to Pet. at 9; Region’s Mar. Brief at 35-38,41-42.  The Region cites the following documents: 1) Memorandum
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 The Wegman Memo may also have been effectively negated, at least as to53what the Region terms the first premise, by General Counsel Jonathan Z. Cannon’s 19982memo, which concluded that CO  falls within the definition of “air pollutant” under CAAsection 302(g).  Cannon Memo at 2-3.

from Lydia N. Wegman, Deputy Director, Office of Air Quality Planningand Standards, U.S. EPA, Definition of Regulated Air Pollutant forPurposes of Title V (Apr. 26, 1993) (“Wegman Memo”); and 2) the 1998Cannon Memo.  See Region’s Resp. to Pet. at 9-11.  These memoranda,however, do more to confuse the historical record of the Agency’sinterpretation than they do to show that it has been long-standing andconsistent.The Region characterizes the Wegman Memo as describing “thescope of pollutants covered by the Title V program on the basis of a two-step line of reasoning.”  Region’s Mar. Brief at 35.  The Regionacknowledges that, since the first step “interpreted the section 302(g)definition of ‘air pollutant’ more narrowly than the broad readingrecently adopted by the Supreme Court, OAR and Region VIII do notdispute that Supreme Court decision casts doubt on the first premise ofthat memorandum.”  Id. at 36.  The Region argues that the Massachusettsdecision did not address the second step of the Wegman Memo’sdiscussion and, thus, the second step “remains a viable interpretation ofthe phrase ‘subject to regulation.’”  Id.53
The Wegman Memo, however, offered no legal support orreasoned analysis for what the Region describes as the second step.  TheRegion describes the second step as “starting after the first sentence inthe second paragraph” of the Wegman Memo’s discussion of themeaning of “air pollutant.”  Significantly, the second step, as the Region

2identifies it, is still part of the analysis of why CO  and methane do notcome within the meaning of “air pollutant” as defined by CAAsection 302(g).  This is precisely the issue addressed by the SupremeCourt in Massachusetts, and on which the Supreme Court held that abroader meaning was intended by Congress.  Massachusetts v. EPA, 549U.S. 497, slip op. at 29-30 (2007).
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 General Counsel Gary S. Guzy defended the Cannon Memo during his54tenure.  UARG Mar. Brief at 25.

Moreover, the Wegman Memo’s second step, as the Regionidentifies it, began by stating that the memo’s approach “would include,of course, all regulated air pollutants plus others specified by the Act orEPA rulemaking.”  Wegman Memo at 4 (emphasis added).  The term“regulated air pollutants” as used in the Wegman Memo specificallyreferred to the definition set forth in 40 C.F.R. § 70.2.  Id. at 1.  Thedefinition of “regulated air pollutant” in 40 C.F.R. § 70.2, by its plainterms, applies only to Part 70 permits and does not include the catch-allphrase at issue in this case specifically included in 40 C.F.R.§ 52.21(b)(50)(iv).  Thus, at best, the Wegman Memo does not appear toprovide an interpretation that can be applied beyond the specificcircumstances of the Title V program it expressly addressed.The Wegmen Memo did state that because section 821 of the
21990 Public Law only required monitoring and reporting of CO  and didnot require actual control of emissions, “these provisions do not preemptEPA’s discretion to exclude these pollutants” from the definition of “airpollutant.”  Wegman Memo at 5.  The memo then compared its approachto “the traditional practice of the prevention of significant deterioration(PSD) program,” but provided no legal support or analysis for what itterms “the traditional practice” of the PSD program.  Id. at 5.  At bottom,the complete absence of any legal analysis supporting its conclusorystatements, its questionable status in light of the Massachusetts decision,and its grounding in the Title V program rather than PSD make theWegman Memo a weak reed to support an Agency historicalinterpretation.

2The Cannon Memo, issued in 1998, stated that “[w]hile COemissions are within the scope of EPA’s authority to regulate, theAdministrator has made no determination to date to exercise thatauthority under the specific criteria provided under any provision of theAct.”  Cannon Memo at 5.   That memo arguably could support the54
2Region’s position that despite the CO  monitoring and reportingrequirements promulgated in Part 75 in 1993, the Agency did not
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2consider CO  to be “regulated” for purposes of the PSD program.However, the Cannon Memo was “formally” withdrawn by GeneralCounsel Robert E. Fabricant.  See Memorandum from Robert E.Fabricant, General Counsel, U.S. EPA, to Marianne L. Horinko, ActingAdministrator, U.S. EPA, EPA’s Authority to Impose MandatoryControls to Address Global Climate Change under the Clean Air Act at1 (Aug. 23, 2003).  The Fabricant Memo concluded that EPA did not

2have the statutory authority to regulate CO .  The reasoning of theFabricant Memo was subsequently rejected and overruled by theSupreme Court in Massachusetts v. EPA, 549 U.S. 497, slip op. at 29-30(2007).  Thus, at bottom, both the Wegman and Cannon memos wereeither expressly withdrawn or in some manner subsequently significantlyundermined.Tellingly, the Region states on appeal that “[t]he Supreme Courtdecision effectively forced EPA to return to the interpretation (anddistinction) reflected in the [Cannon Memo].”  Region’s Resp. to Pet.at 17.  The Region, however, has not pointed to any instance where theAgency has announced its decision to return to, or to re-adopt, theCannon Memo’s analysis prior to the Region’s appellate brief in thiscase.  This chronology consists of the Fabricant Memo’s reversal of theearlier Cannon Memo, followed by a Supreme Court decision thatnegated the Fabricant Memo.  This history does not support an historicalAgency interpretation.In addition, it is questionable whether the Wegman Memo or theCannon Memo can be viewed as articulating the Agency’s interpretationof CAA sections 165 and 169, particularly since the Agency had alreadyarticulated an interpretation of those provisions in 1978.  See, e.g.,Farmers Tel. Co., v. FCC, 184 F.3d 1241, 1250 (10th Cir. 1999); AlaskaProf’l Hunters Ass’n v. FAA, 177 F.3d 1030, 1033-34 (D.C. Cir. 1999);Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C.Cir. 1997).  The Cannon Memo did not mention the PSD provisions atissue in this case, and the Wegman Memo mentioned the PSD programonly in passing as support for its approach, and did not state that it wasannouncing an Agency interpretation of the provisions at issue here.
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 Similarly, the Region argues that “EPA has never interpreted” the phrase55subject to regulation under the Act “to cover pollutants subject only to monitoring andreporting requirements.”  Region’s Resp. to Pet. at 7-8.

Neither mentioned the Administrator’s interpretation announced andmade final in the 1978 Federal Register.In sum, the Wegman Memo, the Cannon Memo, the 1996preamble, and the 2002 rulemaking are, at best, weak authorities uponwhich to anchor the Region’s conclusion stated in its response to
2comments that its authority to require a CO  BACT limit is constrainedby an historical Agency interpretation of CAA sections 165 and 169.Accordingly, for the foregoing reasons, we conclude that the Region’s

2rationale for not imposing a CO  BACT limit in the Permit – that itlacked the authority to do so because of an historical Agencyinterpretation of the phrase “subject to regulation under this Act” asmeaning “subject to a statutory or regulatory provision that requiresactual control of emissions of that pollutant” – is not supported by therecord.  Thus, we cannot sustain the Region’s permitting decision on thegrounds stated in its response to comments.On appeal, but not in its response to comments, the Regionsuggests that its approach is grounded in a traditional practice of the PSDprogram.  Specifically, the Region argues that its conclusion regardingthe meaning of “the Agency’s regulatory definition of ‘regulated NSRpollutant’ * * * is consistent with nearly 30 years of EPA practice andis not precluded by the terms of the Clean Air Act.”  Region’s Mar. Briefat 12 (emphasis added); see also id. at 6.   Authorities the Region cites55do make reference to a “traditional practice.”  For example, the WegmanMemo states that its approach “is similar to the traditional practice” ofthe PSD program.  Wegman Memo at 5 (emphasis added).  Likewise,although the Cannon Memo does not specifically mention the PSDprogram, or sections 165 and 169, the broad statements of that memo
2also suggest the Agency has not treated CO  as a “regulated” pollutant
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 UARG argues a similar point that “[s]ince at least 1993, [EPA] has56
2consistently rejected any notion that CO  is subject to regulation for PSD purposes[.]”UARG Mar. Brief at 32.

under any of the CAA provisions, including PSD.   Significantly for our56purposes, however, neither memo cites to specific evidence of such apractice and the factual predicate for such a finding has not beendeveloped in the record of the Region’s permitting decision as definedby 40 C.F.R. § 124.18.  See, e.g., In re ConocoPhillips Co., PSD AppealNo. 07-02, slip op. at 24-25 (EAB June 2, 2008), 13 E.A.D. __; In reIndeck-Elwood, LLC, PSD Appeal No. 03-04, slip op. at 29 (EABSept. 27, 2006), 13 E.A.D.  __; In re Gov’t of D.C. Mun. Separate SewerSys., 10 E.A.D. 323, 342-43 (EAB 2002); In re Chem. Waste Mgmt, 6E.A.D. 144, 151-52 (EAB 1995); In re Amoco Oil Co., 4 E.A.D. 954,964 (EAB 1993); In re Waste Techs. Indus., 4 E.A.D. 106, 114 (EAB1992). Moreover, to the extent such a practice exists, the record for theRegion’s permitting decision does not include an analysis of whetherrecognizing such a practice as the Agency’s interpretation of sections165 and 169 would require withdrawal, amendment, modification, orclarification of the Agency’s earlier interpretive statements.  To theextent that any practice upon which the Region now relies is inconsistentwith the Agency’s previous interpretive statements published in theFederal Register, there is no analysis in the record regarding whetherformalizing such a practice as a controlling interpretation may beaccomplished through this permitting proceeding, which falls within thedefinition of an adjudication and licensing proceeding under theAdministrative Procedure Act, 5 U.S.C. § 551, or whether a rulemakingunder APA section 553 may be required.  See, e.g., Farmers Tel. Co., v.FCC, 184 F.3d 1241, 1250 (10th Cir. 1999); Alaska Prof’l Hunters Ass’nv. FAA, 177 F.3d 1030, 1033-34 (D.C. Cir. 1999); Paralyzed Veteransof Am. v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C. Cir. 1997).Accordingly, we conclude that the Wegman Memo and Cannon Memosare not sufficient to form an alternative basis for sustaining the Region’sconclusion that its authority was constrained by an historical agencyinterpretation.
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2 This argument would not dispose of Sierra Club’s contention that CO  is57
2regulated under the CAA because CO  is regulated in some form under several StateImplementation Plans promulgated under the CAA and approved by the EPA.  Because,as discussed in the text, we do not sustain the Region’s permitting decision on thealternative ground it argues, and because the Region did not have the opportunity to fullyconsider Sierra Club’s arguments regarding the State Implementation Plans, we do notrule on Sierra Club’s argument at this time, but instead direct that the Region considerin the first instance on remand the State Implementation Plans, along with other potential2avenues of regulation of CO .

24.  Whether EPA’s CO  Monitoring and Reporting Regulations                   Are Not “Under” the CAAThe Region argues, “even if the Board were to find error inEPA’s historic interpretation and consider pollutants for which sourcesneed only monitor and report emissions to be ‘subject to regulation,’ thatpremise alone would not make carbon dioxide regulated ‘under the Act’for PSD purposes * * *.”  Region’s Mar. Brief at 46.  In particular, the
2Region argues that EPA’s CO  monitoring and reporting regulations arenot “under this Act” within the meaning of CAA sections 165 and 169because section 821’s text and context, including legislative history,demonstrates that Congress did not intend section 821 of the 1990 PublicLaw to amend the CAA and thus became part of the CAA.  Id. at 45-53.If this interpretation were correct, it would support the Region’s

2contention that section 821 is not a basis for finding that CO  is subjectto regulation “under the Act.”57
While section 821’s text contains some features that support theRegion’s argument that Congress intended section 821 not to be part ofthe CAA, the text also contains some features that subvert the Region’scontention.  Significantly, as we explain below, the Agency’s priorstatements interpreting and applying section 821, including statementsmade in the Agency’s regulations, are inconsistent with or contradict theinterpretation advocated by the Region in this proceeding.  Because theRegion’s and Sierra Club’s arguments regarding section 821 havecontinued to evolve during the course of this appellate proceeding, it isclear that the Region did not fully consider these issues regarding section821 in making its permitting decision.  Further, the Agency has
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 The Region argues that these distinctions show that “in passing the public58law known as the Clean Air Act Amendments of 1990, Congress gave clear indicationwhich sections were and were not to be treated as a part of the Clean Air Act, and thisclear language trumps any presumption that section 821 is a part of the Act.”  Region’sMar. Brief at 48.  The Region observes that this Congressional intent is recognized both(continued...)

published in the regulations themselves interpretive statements thatconflict with, or contradict, the interpretation the Region advocates onappeal.  For these reasons, as well as the reasons articulated below, wedecline to rely on the Region’s interpretive arguments regarding section821 as grounds to sustain the Region’s permitting decision, and weremand the section 821 issues to the Region to consider more fully inmaking its permitting decision on remand.In considering the parties’ arguments regarding the import ofsection 821 in this proceeding, we observe at the outset that section 821is not a model of drafting clarity.  The reporter’s notes for the UnitedStates Code compilation indicate that, in a number of respects, section821’s literal words are not what Congress apparently intended.  Forexample, section 821 refers to Title V, which the reporter’s notes statewas probably intended to be Title IV; likewise, section 821 refers toCAA section 511, which the reporter’s notes state was probably intendedto be section 412.  42 U.S.C. § 7651k note.  These obvious errors makemore difficult the task of analyzing whether textual features the partiesidentify support the inferences regarding congressional intent theyadvocate.In addition, section 821’s text contains features both supportingand subverting the arguments the Region advances.  For example, thelanguage of the statute contains some indication that Congress did notintend section 821 to amend the CAA.  Specifically, the Region correctlyobserves that numerous provisions of the 1990 Public Law expresslystate an intention to amend the CAA, but that section 821 did not containsuch language.  Region’s Mar. Brief at 47-48 (observing that sections822 and 801 of the 1990 both stated “the Clean Air Act is amended* * *” but that no similar language is included in section 821); see alsoDeseret’s Mar. Brief at 26-27; UARG’s Mar. Brief at 8.   Similarly,58
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(...continued)58in the United States Code treatment of section 821 as a note attached to 42 U.S.C.§ 7651k and in a publication issued by the House Energy and Commerce Committee in2001.  Id. (referring to H. Comm. on Energy and Commerce, Compilation of SelectedActs within the Jurisdiction of the Committee on Energy and Commerce 451-52 (Comm.Print 2001)); see also Deseret’s Mar. Brief at 29-30. Deseret points to a statement by Congressman Cooper that section 821 “does59not force [carbon dioxide] reductions.”  Deseret Mar. Brief at 28 (quoting W. Hein, ALegislative History of the Clean Air Act Amendments of 1990 at 2985 (1998) (alterationsmade by Deseret)); see also Region’s Resp. to Pet. at 18.  Deseret also points to a letterthat Congressman John Dingell sent to Congressman David McIntosh in 1999.  DeseretMar. Brief at 29 (citing Letter from John Dingell, Ranking Member, H. Energy andCommerce Comm., to Hon. David McIntosh, Chairman, Senate Subcomm. on Nat’lEcon. Growth, Natural Res. and Regulatory Affairs (Oct. 5, 1999)).

Deseret correctly observes that many of the 1990 Public Law’sprovisions containing language expressly amending the CAA alsoreferred to the CAA as “this Act,” whereas section 821 refers to the CAAas “the Clean Air Act,” which may suggest that the CAA is a separatestatute from section 821.  Deseret’s Mar. Brief at 27 (citing section 701of the 1990 Public Law as an example of a provision that expresslyamended the CAA and referred to it as “this Act”); see also UARG’sMar. Brief at 9-10.  The Region, Deseret, and UARG also point tostatements in the legislative history and other statements made after the1990 Public Law was enacted, which they argue show that Congress didnot intend section 821 to amend the CAA.  Region’s Resp. to Pet. at 18;Region’s Mar. Brief at 46; Deseret Mar. Brief at 28-29; UARG Mar.Brief at 11-20.59
Sierra Club, however, correctly points out, based on the statutorytext, that Congress intended section 821 to be enforceable under andotherwise entwined with the CAA, and in that sense arguably a part ofthe CAA.  Specifically, section 821 of the 1990 Public Law made anenforcement provision of the CAA, section 412(e), “apply for purposesof this section [821] in the same manner and to the same extent as suchprovision applies” to monitoring and reporting required under CAAsection 412.  1990 Public Law § 821(b).  Based on this enforcementprovision, Sierra Club argues that “Congress clearly intended section 821
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 The Region argues further that “enforcement does not automatically equate60to ‘regulation’” because “EPA has long-interpreted the phrase ‘regulation’ for PSDpermitting purposes to require actual control of emissions of a pollutant.”  Region’s Aug.Br. at 24 n.6.  This argument, of course, begs the very question which we consider in PartIII.B.3 above, namely whether the Agency in fact has clearly and consistently articulatedan interpretation of “subject to regulation” as tied to “actual control of emissions.”  Asdiscussed in that Part, we find that the record of the Region’s permitting decision is notsufficient to support the Region’s contention.

to be an enforceable part of the Act.”  Sierra Club’s April Reply Briefat 17.  Sierra Club argues further that section 821’s monitoringrequirements are intrinsic to the CAA in that they apply to sourcesregulated under CAA Title IV and are “inextricably tied to theframework in section 412 of the Act.”  Id. at 16-17.In its appellate briefs, the Region responds to Sierra Club’sobservations regarding section 821’s enforcement provision bysuggesting that enforcement may proceed either under a theory thatsection 821 incorporates by reference the CAA’s enforcementmechanisms or under a theory that section 821 expands the CAA’senforcement provisions to cover section 821’s monitoring requirements.The Region contends that neither of these interpretations “make carbondioxide regulated ‘under the Act,’ because such a result would beinconsistent with the clear Congressional intent to exclude therequirements of section 821 of [the 1990 Public Law] from the Clean AirAct.”  Region’s Aug. Brief at 24.60
Against this background of a lack of legislative clarity asdescribed above, the Agency’s historical statements regarding section821 preclude our acceptance of the interpretation the Region nowadvocates, at least in the context of this appeal.  While the Agency hasnot heretofore expressly addressed the relationship between section 821and the Clean Air Act, its past actions certainly seem to treat section 821as if it were part of the Act.  For example, the Agency did not distinguishbetween section 821 of the 1990 Public Law and the CAA (1) instatements EPA made when it issued regulations implementing the 1990Public Law, (2) in the text of those regulations, and (3) in enforcing the

2regulation’s CO  monitoring and reporting requirements.  In a number of
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 In a subsequent rulemaking, EPA also referred to “Sections 412 and 821 of61the Act.”  60 Fed. Reg. 26,510, 26,510 (May 17, 1995) (emphasis added); see also AcidRain Program: Continuous Emissions Monitoring, 59 Fed. Reg. 42,509 (Aug. 18, 1994).

instances, EPA referred to section 821 of the 1990 Public Law as part ofthe CAA.  For example, in EPA’s 1991 notice of proposed rulemakingto implement part of the 1990 Public Law, EPA stated that the rule
2would “establish requirements for the monitoring and reporting of COemissions pursuant to Section 821 of the Act.”  Acid Rain Program:Permits, Allowance Sys. Continuous Emissions Monitoring, and ExcessEmissions, 56 Fed. Reg. 63,002, 63,291 (proposed Dec. 3, 1991)(emphasis added).61

Further, in the text of the rule EPA promulgated in 1993, EPAreferred to section 821 as part of the CAA: “The purpose of this part isto establish requirements * * * pursuant to Sections 412 and 821 of theCAA, 42 U.S.C. 7401-7671q as amended by Public Law 101-549(Nov. 15, 1990).”  40 C.F.R. § 75.1(a) (emphasis added).  Theregulations also provide that a violation of the regulations is “a violationof the Act.”  40 C.F.R. § 75.5(a).In its brief before the Supreme Court in the Massachusetts case,the United States stated that “[t]hree provisions added to the CAA in1990 specifically refer to carbon dioxide or global warming,” and theAgency identified “Section 821 of the CAA Amendments of 1990” asone of those provisions.  Brief of the Federal Respondent at 26 inMassachusetts v. EPA, 549 U.S. 497 (2007) (No. 05-1120) (emphasisadded). The Region also acknowledges that EPA’s enforcement actionshave not distinguished section 821 as separate from the CAA.  TheRegion states as follows:
2With respect to the CO  monitoring and reportingrequirements in particular, EPA’s pleadings in theseenforcement actions generally exhibit the sameimprecision found in EPA’s references to section 821
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2CO  requirements in the preamble and regulatory text

2promulgating the CO  requirements in the Part 75regulations. * * * EPA generally referred to the CAA§ 113 authority to bring the claims but did not clarifyexactly how the authority provided by CAA § 113applied to enforce the specific requirements of section821 of [the 1990 Public Law] and the correspondingregulations in Part 75 implementing these requirements.Region’s August Brief at 21.  For example, in In re Indiana MunicipalPower Agency, Docket No. CAA-05-2000-0016, Compl. ¶¶ 1, 4(Sept. 29, 2000), U.S. EPA Region 5 stated that the case was “anadministrative proceeding to assess a civil penalty under Section 113(d)of the Clean Air Act (the Act)” and that “[p]ursuant to Section 412 and821 of the Act, 42 U.S.C. §§ 7401-7671q, as amended by Public Law101-549 (November 15, 1990) the Administrator establishedrequirements for the monitoring, record keeping, and reporting of* * * carbon dioxide emissions * * *.” Id. (emphasis added); see also Inre IES Utilities, Cedar Rapids, Iowa, Docket No. VII-95-CAA-111,Compl. ¶ 3 (June 15, 1995) (alleging that carbon dioxide emissionsmonitoring is required “[u]nder Section 412 of the Act, 42 U.S.C.§ 7651k, and 40 C.F.R. Part 75” (emphasis added)).We recognize that the Region argues in its August Brief thateach of the enforcement actions it has identified arises in a context wherethe emissions source failed to comply with all of the Part 75 monitoring
2and reporting requirements and not just the CO  requirements and that,therefore, “EPA’s citation of section 113 in these cases does notnecessarily demonstrate that the Agency adopted any specificinterpretation” regarding the precise relationship between section 821’senforcement authority and the Part 75 regulations.  Region’s Aug. Briefat 20-21.  In its brief, the Region offers alternative theories to fill thegap: the Region suggests that enforcement may proceed either under atheory that section 821 incorporates by reference the CAA’s enforcementmechanisms or alternatively under a theory that section 821 expands theCAA’s enforcement provisions to cover section 821’s monitoringrequirements.  Id. at 11-20.
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 56 Fed. Reg. at 63,291.62

With respect to the second of these alternatives, the Regionargues that “expansion of the enforcement authority found in sections412(e) and 113 of the Act * * * does not sweep either section 821 or theregulations implementing it into the Act.”  Id. at 19; see also id. at 24.The Region makes this argument despite the fact that EPA has invokedsection 113 as the jurisdictional basis for enforcing Part 75 monitoring
2and reporting violations, including violations with respect to CO .  TheRegion’s proposition is not self-evident, and the only legal support theRegion offers for this contention is that, in its view, “such a result wouldbe inconsistent with the clear congressional intent to exclude therequirements of section 821 of [the 1990 Public Law] from the Clean AirAct.”  Id. at 24.  This, of course, begs the very questions at issueregarding whether a Congressional intent on this question can bedetermined from the textual features identified above and whether theAgency’s own previous interpretive statements that conflict with orcontradict the interpretation the Region now advocates precludes ouracceptance of the Region’s current position.In view of the foregoing, including the Agency’s admission thateven now it has not yet determined on what jurisdictional theory

2enforcement of Part 75 CO  requirements may proceed, we question howmuch respect or deference a reviewing court would give theinterpretation the Region now advocates, particularly given the historyof previous Agency statements regarding “section 821 of the Act.”   It62is well recognized that “the consistency of an agency’s position is afactor in assessing the weight that position is due.”  Good SamaritanHosp. v. Shalala, 508 U.S. 402, 417 (1993); see also INS v. Cardoza-Fonseca, 480 U.S. 421, 447 n.30 (1987) (“An agency interpretation ofa relevant provision which conflicts with the agency’s earlierinterpretation is ‘entitled to considerably less deference’ than aconsistently held agency view.” (quoting Watt v. Alaska, 451 U.S. 259,273 (1981))); Southeastern Cmty. Coll. v. Davis, 442 U.S. 397, 411 n.11(1979) (fact that the agency’s interpretation was “neither consistent norlongstanding” which “substantially diminishes the deference to be givento [the agency’s] present interpretation of the statute”); Gen. Elec. Co.
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 We do, of course, recognize that if we were to adopt the Region’s63interpretation, that interpretation would not be a post hoc rationalization, but insteadwould be the final Agency action. See, e.g., Martin v. Occupational Safety & HealthReview Comm’n, 499 U.S. 144, 157 (1991) (“The Secretary’s interpretation of OSH Actregulations in an administrative adjudication, however, is agency action, not a post hocrationalization of it.”).  Although we have the authority to resolve legal questions onbehalf of the Agency in issuing the Agency’s final decision, even legal and interpretivequestions are best resolved on the basis of a well-developed record.  Here, the parties’arguments have continued to evolve and be refined during the course of this appeal,which presents a less than full foundation for resolving such questions.

v. Gilbert, 429 U.S. 125, 143 (1976) (“We have declined to followadministrative guidelines in the past where they conflicted with earlierpronouncements of the agency.”); Skidmore v. Swift & Co., 323 U.S.134, 140 (1944) (“The weight of such [an administrative] judgment in aparticular case will depend upon the thoroughness evident in itsconsideration, the validity of its reasoning, its consistency with earlierand later pronouncements, and all those factors which give it power topersuade, if lacking power to control.”).At the same time, we are mindful that the law does not requirean agency to stand by its initial interpretations or policy decisions in allcircumstances.   Instead, “an agency changing its course * * * is63obligated to supply a reasoned analysis for the change beyond that whichmay be required when an agency does not act in the first instance.”Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S.29, 42 (1983).  However, as to the statements made in the text of theregulations, themselves, we question (but do not decide) whether suchstatements constitute “legislative rules,” which Administrative ProcedureAct section 553, 5 U.S.C. § 553, requires EPA to change only through anotice and comment rulemaking; or, alternatively, we question (but donot decide) whether the combined effect of these Agency statementsconstitutes an authoritative “interpretive rule” meeting the characteristicsfor which a notice and comment rulemaking would be required in anyevent if the Agency were to change the interpretation.  See, e.g., FarmersTele. Co., Inc. v. FCC, 184 F.3d 1241, 1250 (10th Cir. 1999); AlaskaProf’l Hunters Ass’n v. FAA, 177 F.3d 1030, 1033-34 (D.C. Cir. 1999);
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25.  Summation Regarding the CO  BACT Limitation IssueAs explained above, we conclude that the meaning of the term“subject to regulation under this Act” as used in sections 165 and 169 isnot so clear and unequivocal as to preclude the Agency from exercisingdiscretion in interpreting the statutory phrase.  Thus we find no evidenceof a Congressional intent to compel EPA to apply BACT to pollutantsthat are subject only to monitoring and reporting requirements.Nevertheless, as explained in detail above, we conclude that the Region’s

2rationale for not imposing a CO  BACT limit in the Permit – that itlacked the authority to do so because of an historical Agencyinterpretation of the phrase “subject to regulation under this Act” asmeaning “subject to a statutory or regulatory provision that requiresactual control of emissions of that pollutant” – is not supported by theadministrative record as defined by 40 C.F.R. § 124.18.  Thus, we cannotsustain the Region’s permitting decision on the grounds stated in theRegion’s response to comments.We also decline to sustain the Region’s permitting decision onthe alternative grounds it argues in this appeal, that regulationspromulgated to satisfy Congress’ direction set forth in section 821 of the1990 Public Law are not “under” the CAA.  As we explain above, thisargument is at odds with the Agency’s prior statements regarding therelationship between section 821 and the CAA, including statements inEPA’s Part 75 regulations, and those statements preclude our acceptanceof the Region’s argument in this proceeding.Accordingly, we remand the Permit for the Region to reconsider
2whether or not to impose a CO  BACT limit in light of the Agency’sdiscretion to interpret, consistent with the CAA, what constitutes a“pollutant subject to regulation under this Act.”  In remanding thisPermit to the Region for reconsideration of its conclusions regarding
2application of BACT to limit CO  emissions, we recognize that this is anissue of national scope that has implications far beyond this individual
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 Since these same issues have been raised in a multiplicity of permit64proceedings, an action of nationwide scope would also seem more efficient thanaddressing the issues in each individual proceeding.  Once the Agency’s position isclearly established, it could then be implemented in the various individual permitproceedings, current and future, through the Part 124 procedures.

permitting proceeding.  The Region should consider whether interestedpersons, as well as the Agency, would be better served by the Agencyaddressing the interpretation of the phrase “subject to regulation underthis Act” in the context of an action of nationwide scope, rather thanthrough this specific permitting proceeding.   In any event, the Region’s64analysis on remand should address whether an action of nationwidescope may be required in light of the Agency’s prior interpretivestatements made in various memoranda and published in the FederalRegister and the Agency’s regulations.  The Region should also considerwhether development of a factual record to support its conclusions maybe more efficiently accomplished through an action of nationwide scope,rather than through this as well as subsequent permitting proceedings.See, e.g., Kenneth C. Davis & Richard J. Pierce, Jr., 1 AdministrativeLaw Treatise at 262-64 (3rd ed. 1994).IV.  CONCLUSIONFor the reasons discussed above, we remand the PSD PermitU.S. EPA Region 8 issued to Deseret Power Electric Cooperative for itsproposed new waste-coal-fired electric generating unit at its existingBonanza Power Plant.  On remand, the Region shall reconsider whether
2or not to impose a CO  BACT limit in the Permit.  In doing so, theRegion shall develop an adequate record for its decision, includingreopening the record for public comment.  Petitioners or otherparticipants in the remand proceeding who are not satisfied with theRegion’s decision on remand may appeal the Region’s determination tothis Board pursuant to 40 C.F.R. § 124.19.  Pursuant to 40 C.F.R.§ 124.19(f)(1)(iii), appeal of the remand decision will be required to
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